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GEORGES LANGROD 


Administrative Contracts 


A Comparative Study 
I 


Tos TREND TOWARD FLEXIBILITY in public administration is shown 
by comparative experience to be a characteristic and truly universal 
phenomenon. It is characteristic: in this respect, administrative action 
contrasts with other types of legal proceedings by other branches of 
government, in which the existing rules seem much more rigid and leave 
far less choice as respects the forms employed. It is universal: irrespective 
of the conceptual framework, the secular tradition, and the evolutionary 
trends of law in a given region or country, public administration every- 
where actively and insistently seeks more adequate modes of action, 
better adapted to the infinite diversity of the ends pursued. In this light, 
administration resembles mutatis mutandis commerce between individu- 
als; in both areas of activity, creative forces are present, comparable in 
their spontaneity, in the multiplicity of legal relations which they create, 
and in their capacity to utilize legal devices adapted to the particular 
ends in view. The basic administrative concern for the public welfare 
universally requires recourse to new forms, more flexible, better adapted 
to concrete needs, and more efficient. Thus, the ingenuity of the indi- 
vidual pursuing his own interest or right, is matched by that of public 
administration seeking the permanent and constant realization of the 
community interest. This analogy between the two types of activity, 
traditionally distinguished as public and private, throws an interesting 
light on the phenomena in question. 

In this development, the proliferation of types of administrative pro- 
ceedings constitutes a general process, promoting assimilation of ideas 
and the progressive levelling of traditional differences. However diverse 
the points of departure may be, systems of legal ideas and their applica- 
tion develop along analogous lines. Thus, for example, in the “dual” 
systems of the European continent (where there is an autonomous admin- 
istrative law evolving parallel to private law, and where administrative 
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regulations and individual rules have long enjoyed a species of monopoly 
as the usual modes of proceeding), this exclusive use of old forms has 
disappeared progressively in response to the development of administra- 
tive activity, its marked extension into social and economic fields pre- 
viously reserved for the free play of individual competition, and the 
increasingly commercial and nongovernmental character of such activity. 
This is the source of the use of contractual agreements as means of 
modern administrative action, alongside of unilateral acts, based upon 
“authority and command.” On the other hand, in common law commu- 
nities, a progressive adaptation of “normal” contractual procedures, in 
response to the specific needs of administrative activity, may be observed, 
having in view the protection of the public interest, but without absolute 
equality of the contracting parties or the assumption of the sanctity of 
contract, thus reconciling these principles with the postulate of effective 
administration. In consequence, there has appeared a characteristic de- 
velopment, general in character (although concealed under appearances 
that are more tenacious than the real contents of the system actually 
existing and evolving), but heterogeneous in its immediate tendencies. 
The results of this movement demonstrate that, in response to the needs 
of the public welfare, communities which yesterday were considered to be 
opposed to each other, are meeting halfway in particular areas where the 
exigencies of effective administration make themselves felt with particular 
intensity. These are precisely the areas in which phenomena prophetic of 
eventual assimilation of legal conceptions, occur. For this reason, they 
deserve the special attention of comparative legal scholars, since by the 
application of the comparative method it may be possible to make them 
more understandable to the attentive observer. 

We propose to consider the phenomenon of contract in administration 
as such a typical area, especially worthy of comparative analysis. 

To acquire necessary goods or services, public administration must 
resort to contractual arrangements, either bilateral or multilateral, im- 
plying prior consent of the contracting parties pursuing complementary 
aims. In these, the individual supplier, public works contractor, public 
utilities user, etc., must be included in the process through which the 
administrative act—the conclusion of a joint transaction of both parties— 
is done. Thus, contract constitutes a form of administrative action, from 
which the parties’ obligations and rights arise. Under modern circum- 
stances, unilateral acts imposed by authority of the public administration, 
whether based solely upon “police power” (requisition, expropriation), or 
also in fact on the previous consent of the interested individual (appoint- 
ment, naturalization), are insufficient; the adoption of forms typical of 
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“private” (normal) intercourse between individuals, illustrates the dy- 
namic trend of any progressive community to pass from status to con- 
tract.! This evolution, such as it is, is still inchoate; there are varied 
opposed forces existing within the very phenomenon of contract driving 
it back to a more or less unilateral form. Thus, according to a German 
author,? contract is appropriate for the collectivist structure of a future 
social state, in which the economy, as an independent organism, will 
supersede the present state. At the same time, an English author’® stresses 
the increasing present importance of contracts concluded by public 
authorities. Legal thought is thus seeking, as it traditionally does, an 
adequate basis of legal obligation other than the coercive power of the 
state.‘ 

In principle, the legal framework of consent in administrative action is 
connected with private law conceptions. This is not surprising in the 
common-law system, based in its theoretical background on the identity 
of the legal forms used in all types of transactions, irrespective of whether 
the contracting parties are private or public. On the contrary, in European 
civil-law régimes, the problem is complicated by a “dual” system; the 
predominant theory is that “loans” are made by administrative law from 
private law.® This implies that all obligations originate in the area of 
private law and are “transposed” or “loaned’’ to the administrative 
sphere, either unchanged® or with specific modifications required by the 
particular needs of public administration.’ 

Nevertheless, this theory of “‘civil-law” analogy to fill the supposed 
gaps of public law is seriously objected to on the ground that general 
legal forms are common to all branches of law and apply ipso iure to any 
commerce to which they can be adapted.* Hence, private law does not 

!H. Sumner Maine, Ancient Law (1907) 172; R. v. Ihering, Geist des rémischen Rechts, 
II, §18. On public law see: K. Grzybowski, “From contract to status,” XI Jurist, Cathol. U. 


of Amer. (1951) 61; R. Warlomont, “Contrats administratifs et variations monétaires en 
France, en Belgique et en Italie,” 1 Revue intern. des Sciences administratives, Brussels 
(1954) 90 f. 

* Theodor Buddenberg, ‘‘Rechtssoziologie des 6ffentlich-rechtlichen Vertrags,”’ 8 Archiv 
fiir 6ffentliches Recht (1925) NF., 85. 

3J. D. B. Mitchell, The Contracts of Public Authorities (1954), London, chap. V. 

*K. Grzybowski, op. cit. 63. 

5M. Waline, Traité élémentaire de Droit administratif (1950) 5th ed., Paris, 523. 

§ This refers to the utilization ex lege by public administration of “civil” contracts (lease, 
rent, sale, etc.). In a great part of Europe, this category covers the whole consensual area of 
administrative action; we find there only unilateral acts (including many acts considered as 
contracts elsewhere) and “civil” contracts in which the public administration participates 
(infra: Austro-German legal systems). 

7 This refers to “administrative contracts,” such as in France (infra, pp. 340 et seq.) and other 
countries imitating (though with some particularities) the French pattern (infra, pp. 347 et seq.). 

5M. Stassinopoulos, Traité des actes administratifs, Athens (1954) 35; Karl Kormann, 











328 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


have a monopoly of legal forms such as contract; there is no analogy, but 
utilization of general legal inventions which, though applied only in 
private law for many centuries, are available for use everywhere. In other 
words, the contract prototype as found in private law is not applicable 
per analogiam to administrative action, but all categories of this activity 
and their legal classification should be intrinsically analyzed. The creative 
activity of public administration is not limited to its objects but includes 
also choice of the corresponding forms that such activity may take; one 
sector is differentiated because of its consensual basis.® 

The differentia specifica between “administrative contracts” and those 
to which public administration is a party on equal terms with individuals 
(“civil” contracts), is variously defined. Thus, one trend stresses the 
different natures of the two categories of contracts, tacitly referring to 
the classical French distinction of actes de gestion and actes d’autorité (de 
puissance publique). During the whole 19th century, French legal science 
remained steadily faithful to this dichotomy, which, however, at the very 
beginning of the 20th century, was criticized by authors and by the 
courts.'° Indeed, such fictitious splitting of the nature of administrative 
activity is considered a mere myth, as it does not cover the fact that this 
activity always seeks the public welfare. As a matter of fact, administra- 
tion never is on equal terms with individuals defending private interests; 
moreover, the deep changes of administrative life in the modern world are 
to be taken into account." Similar attempts in the United States over a 
long period to differentiate “governmental” and “proprietary” agree- 
ments” are severely criticized because such differentiation between 
diverse categories of administrative activity'® would be artificial and 





System des rechtsgeschiftlichen Staatsaktes (1910) 89; Fritz Fleiner, Institutionen des 
Deutschen Verwaltungsrechts (1928) 8th ed. 50; G. Langrod, Instytucje prawa administracyj- 
nego, Warsaw-Cracow (1948) I, 57 f. (in Polish). 

As regards the conception of ‘“‘objektives Vertragsrecht,” see G. Jellinek, System der sub- 
jektiven 6ffentlichen Rechte, Freiburg (1892) 192 f.; Friedrichs, Der allgemeine Teil des Rechts 
(1927) 385. 

® Modern administrative law even seems predestined to rise above the contradictions 
among different legal spheres and, as it stresses the importance of institutions the elements of 
which express an organic unity, to lead toward a possible unification of legal conceptions. 
R. H. v. Hernritt, Grundlagen des Verwaltungsrechts, Vienna (1922) 136. 

10 See, e.g., the famous notes of Teissier in the Feutry case (1908) in his capacity as com- 
missaire du gouvernement before the French Tribunal des Conflits. 

11 A. de Laubadére, Traité élémentaire de Droit administratif, Paris (1953) 40. 

122—D. W. Dodderidge, ‘The Distinction between Governmental and Proprietary Functions 
of Municipal Corporations,” 23 Michigan Law Rev., 325. Compare cases such as Mt. Pleas- 
ant v. Beckwirth (1880) 100 U.S. 503; Illinois Central Ry. Co. v. Illinois (1892) 146 U.S. 
387; Rogers Park Water Co. v. Fergus (1901) 180 U.S. 624. 

13 Federal Crop Insurance Corp. v. Merrill (1947) 332 U.S. 382 (Justice Frankfurter): 
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arbitrary, provoking insoluble difficulties in interpreting the notion of 
“governmental activity,” on the one hand and on the other, promoting 
uncertainty especially in borderline cases. Finally, the effort of the 
British court in The Amphitrite!* to separate “commercial” contracts of 
the government from all other consensual ‘‘arrangements,” failed to pro- 
vide satisfactory criteria for the former category of enforceable agree- 
ments. 

A second trend seeks to distinguish specific types of legal transactions 
by reference to the connection in particular cases between administrative 
activity and the public welfare. Though the nature of all contracts re- 
mains unchanged, they are to be differentiated in terms of the aim of 
administrative activity, which varies in intensity gradually according to 
the situation given and from one category of acts to another. This influ- 
ences the degree of intimacy characterizing the connection between the 
public administration and the party with whom it contracts. Forms of 
administrative activity therefore may be classified according to the rela- 
tion between the given activity and its purpose, independently of its 
external appearance and source.'* The same gradation of intimacy exists 
also in other areas of comparative administrative law: e.g., “regular” 
public employees in European countries have a specific legal régime 
assuring the supremacy of the public welfare over private interests.”” 

The whole problem of ‘‘administrative contracts,” however, remains 
intricate. Even in French administrative law, which provides a particu- 
larly adequate framework to grasp and characterize specific phenomena, 
the nature of contractual transactions depends finally’? upon the applic- 





“... Government is not partly public or partly private dependent upon the governmental 
pedigree of the type of a particular activity or the manner in which the government conducts 
Heoae 
4 J. D. B. Mitchell, op. cit., note 3, supra. 

15 See the case Rederiaktiebolaget Amphitrite v. Rex [1921] 3 K.B. 500 (Rowlatt J.). 
We shall cite this case as “The Amphitrite.” 

‘6 Indeed the same administrator may resort to unilateral acts, to “civil,” or to “adminis- 
trative” contracts. Also, it must be kept in mind that, at the present stage of the structural 
and functional evolution of public administration, there are several “hybrid” organisms half- 
way between classical administration (which commands) and industrial or commercial busi- 
ness management (e.g., various nationalized concerns in European countries). 

1 Apart from such “regular” agents (“de carriére’’), there are everywhere employees whose 
connection is less intimate and whose legal status is therefore less specific. 

8 The well-known French jurisprudential doctrine of “service public’? provided—during 
its past period of supremacy—a logic and ideological framework for “administrative con- 
tracts,” regarded by authors and judges as related to the organization and running of a 
“service public” or the collaboration of an individual with such a service. In fact, however, this 
theory had a rather negative meaning: it led to the exclusion of contracts related with the 
management of the “domaine privé” of public administration, but hardly defined the adminis- 
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able legal rules. In France, ‘‘administrative contracts” are created either 
directly by legislation or by the administrative court (Conseil d’ Etat) 
taking into consideration the subject matter or the object in each case; 
thus, the administrative court is the natural regulator, the arbitrator, 
and—in default of legal provisions—the actual maker of specific admin- 
istrative contracts. But this state of affairs does not encourage the devel- 
opment of a real theoretical framework, as the choice of this form for 
certain administrative multilateral acts is determined only by purely op- 
portunistic reasons.'? Other contemporary legal systems (so far as they do 
not imitate the French pattern) exhibit practically no theoretical inquiries 
in this field: mere empiricism prevails. Thus there is much to be done 
everywhere in the way of doctrinal analysis. 

In conclusion, life anticipates doctrine in all countries. The theory of 
administrative contracts remains vague, irresolute, even at times errone- 
ous. The starting point is acknowledgement that administrative action 
has a special character in certain typical cases requiring resort to multi- 
lateral noncoercive acts, in which a fundamental inequality of the con- 
tracting parties is presumed, contrary to the notion of “civil’’ contract. 
Continuity of administrative action, despite possible changes and even 
economic upheavals has extremely important and specific consequences. 
The courts, particularly the administrative courts, have taken the place 
of the legislator, creating by their pretorian activity through judge-made 
law, a framework for such administrative phenomena distinct from other 
categories. This supplies future doctrine with “‘raw material.” 

Much effort has been made to state precisely the specific prerogatives 
of government as a contracting party promoting the public welfare, as 
well as to protect the legitimate interests of private contracting parties. 
To reduce the subtleties existing in this field of law, characteristically an 
““équation financiére’’ is sought to redress the balance, in case it be over- 
thrown. Wherever, as in countries of Austro-German legal thought, 
jurisprudence and doctrine remain—in spite of the requirements of prac- 
tice—conservative in the exclusive use of unilateral administrative acts 
(with special recourse to ‘‘civil” contracts in limited fields), the adminis- 
trative machinery is measurably impoverished and could profitably em- 





trative contract itself. The French Conseil d’Etat always expressed the opinion that the dis- 
tinction between “services publics” and “private” administrative activities is not a satisfactory 
criterion to define “administrative contracts.” The contractual provisions (e.g., “clauses 
exorbitantes”) are presumed to be decisive on this question. See infra: pp. 342. 

19 G, Jéze, Principes généraux du Droit administratif, Paris (1926-1936), I, 16 f. We find in 
this work, in addition to an outline of the jurisprudential and doctrinal evolution of ‘‘adminis- 
trative contracts,” a real “philosophy” of this institution and its ‘‘climate.” 
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ploy the newer forms of administrative action. Here theory plays a pre- 
cursory part, while practice is conservative and both legislator and judge 
remain reticent. 

Thus, apart from doctrinal fluctuations, the problem of administrative 
contracts finally involves the application of specialized law to a given 
field of administrative action, whose limits are not yet precise but whose 
contents are already determined. There is a certain symmetry between 
this field and the field of unilateral acts. Practical necessities of adminis- 
trative technique compel the lawyer to recognize a phenomenon (or a 
group of phenomena) swi generis, intermediate between unilateral acts 
(general or individual) and “civil” contracts, including elements of both. 
In these cases the voluntary adhesion of an individual (contrat d’adhésion) 
is subject to certain general pre-existing or simultaneously created rules, 
in which the will of the public administration remains predominant (e.g., 
cahiers des clauses et conditions). While the adhesion is free, such provisions 
are imposed, dictated by the contracting party representing the public; in 
interpreting such a transaction, an “average will’ of the contracting 
parties—as in the case of a “civil” contract—does not form a standard, 
but the statutory will does,?° thus derogating from the rule of perfect 
equality between parties. Therefore, the results are very different from 
those which are “normal” in cases of contract in the context of private 
law; even though the decisions sometimes reproduce rules borrowed from 
private law respecting contracts, the effects are specific and are not to be 
identified with the civil law ‘“‘norm.’”! 

It may seem doubtful whether this phenomenon still is a ‘“‘contract”’ in 
view of the derogations from the usual, contractual situation in private 
law,” which overthrow the balance between the parties.” If one remem- 
bers, however, that contract is by no means a ready-made creation, but has 
to be made again to measure for every branch of law, the whole problem 
assumes a different light. Moreover, even “civil contracts” in all countries 
are developing towards “‘directed”’ conventions: though it is never com- 
pulsory to contract, it becomes obligatory to respect a certain procedure, 
to adhere—to a smaller or greater extent—to pre-established general 
rules,* to respect various ready-made formulas, prescribed either by 


20 R. Saleilles, De la déclaration de volonté (No. 90; page 230). 

1 R. Péquignot, Contribution 4 la théorie générale du contrat administratif, Montpellier 
(Thesis, 1944) and Jurisclasseur administratif, 511, N° 213 f., 36. 

® Josserand, ‘“Tendances actuelles de la théorie des contrats,’’ Revue trimestrielle de 
Droit (1937) 29. 

3M. Hauriou, La jurisprudence administrative de 1892 4 1929, Paris (1929), II, 295. 

* E.g., rules regulating marriage, labor, certain trade agreements, etc. 
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cahiers de charges-types*® or by collective agreements, etc. Equality 
between parties, however perfect it may seem, is limited to the legal 
aspects alone, but does not extend to economic, psychological, and intel- 
lectual fields. Furthermore it is admitted, as an exception to the contrary 
rule, that the original will may be altered unilaterally, namely, in unfore- 
seen and extraordinary cases (e.g., elemental catastrophes) where it is 
impossible for a party to fulfill entirely the provisions of a contract with- 
out causing flagrant damage and without violating the principles of bona 
fides. Thus, the “civil” contract itself is far from having kept its original 
doctrinal “purity” and evolves steadily toward a “quasi-statutory” form. 

It is no wonder that in view of such modifications of the former “‘sanc- 
tity of contract,”’ administrative law follows and stresses this evolution.?* 
Everywhere, both in civil-law and common-law countries, efforts are 
made to attract individuals to participate in administrative action as 
“collaborators,” viz., to engage spontaneously in public service for an 
agreed remuneration. Their position involves therefore rights based upon 
such adhésion and obligations arising either from the specific connection 
between the private party and the administration or explicitly stated by 
contract. The whole problem is therefore to seek reasonable limits on the 
eventual sacrifice risked by the contractor and to provide for adequate 
protection of his rights without prejudicing the primordial requirements 
of public interest. 


II 


In the two Anglo-American countries, the specific legal form given 
administrative contracts is an achievement of jurisprudence and doctrine, 
completed by legislation. This evolution, starting from the classical 
theory of state sovereignty, tends to admit administrative contracts and a 
corresponding liability of the state for its conventional obligations. As 


25 See e.g. in France: Cahier des charges des concessions communales et des concessions 
de l’Etat de distribution d’énergie électrique, établi par le Ministre des Travaux publics le 
1 juillet 1912 et le 1 juin 1913; in England: Form CCC/Wks/1 September 1948 (General 
conditions of government contracts for building and civil engineering works), Form CCC/ 
Stores/1 January 1949 (Standard conditions of government contracts for stores purchases); 
in the United States: O. R. McGuire, Matters of procedure under government contracts, 
Washington (1935), and F. Kessler, “Contracts of Adhesion,” 43 Columbia Law Review 
(1943) 629, see also the federal law, 32 Stat. 327 (1902). 

For the development see: H. Street, Governmental Liability, A Comparative Study, 
Cambridge (1953); and O. Prausnitz, The Standardization of Commercial Contracts, London 
(1937). 

26 R. Savatier, Du Droit civil au Droit public, Paris (1950) 65: “Les contrats y sont moins 
considérés, aujourd’hui, comme une libre construction de la volonté humaine que comme une 
contribution des activités humaines a l’architecture générale d’un pays, architecture que 
Etat entend, maintenant, diriger lui-méme. . . .” 
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contractual provisions were uniformly regarded as entitled to absolute 
respect”’, there wasin both countriesa complete deadlock: on the one hand, 
the requirements of the public welfare demanded resort to agreements as 
administrative means; on the other, the political and philosophical con- 
ception of “‘sovereignty’’* relieved the state of the obligation to respect 
its contracts. Furthermore, various aspects of administrative effective- 
ness have militated against rigid application of the general common law 
to contracts of state or local authorities.” 

To balance practical requirements and theoretical conceptions, corre- 
sponding theory and practical solutions were needed. In England, there 
have been attempts to apply the German theory of self-limitation®® in 
spite of the uncertainty that it involves. There also has been increased 
jurisprudential and doctrinal opposition to Dicey’s classical ideas: in view 
of the specific public needs, a specific legal framework is required.*! Thus, 
the conception of state liability to the other contracting party for the 
application of conventional provisions has appeared; this liability is 
founded upon laws such as the Crown proceedings Act of 1947” in England 
and the Tucker Act of 1887% in the United States. These seek to reconcile 
the rule of law and the principle of equity with the privilege of the govern- 
ment not to abide by the contract literally interpreted whenever the 
public welfare so requires. Nevertheless, in spite of this development, no 
actual theory of administrative contracts has appeared in Anglo-American 
countries;*4 as yet there are no general rules of compensation benefiting 


7 This is even confirmed in the United States by the constitutional “contract clause” 
(Art. I, section X, item I of the constitution). See also the ‘‘due process provision” (14th 
Amendment, section 1, in fine). 

28 In England, the following problems are discussed in this connection: identity or diversity 
of notions of “Crown” and “State” (see Holdsworth, ‘The Prerogative in the 16th Century,” 
20 Col. Law Review, 544 f.) and of “Crown in Parliament” and “Crown in Whitehall” (see 
e.g., Mitchell, op. cit.). 

29 This evolution is not yet accomplished, though its features appear clearly in the juris- 
prudential and doctrinal opinions. 

30 See, in the first place, the English case, William Corry v. City of London Corp. [1951] 2 
All. E. R. 85, commented on by Mitchell. 

3! This is by no means a renewal of state sovereignty under another name. On the one hand, 
the activity not only of the state but also of the various local government units (having there- 
fore no attributes of sovereignty) is referred to. On the other, judicial control may interfere 
either to check the conventional action on the request of one party, or to indemnify a con- 
tracting individual who has suffered a loss connected with administrative requirements. 

® Section I. By this law it became possible to sue the state without previous authorization, 
the former immunity of the state in matters of liability being thus abolished. This procedure 
replaced the former “petition of right.” 

3% This law refers to the Federal Court of Claims existing since 1855 and to inferior courts, 
the judgments of both having at present the legal character of res iudicata. 

* See Street (0p. cit.), who mentions that no monograph dealt with this important matter 











334 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


individuals for unilateral breach or modification of contracts by the ad- 
ministration. There is evidence, however, that such rules are being gradu- 
ally elaborated.** Contrary to the frequent opinion of those who observe 
common-law systems from the outside, these systems recognize the need 
for effective administrative action in which the individual participates 
actively (specificity of administrative contracts), but not the necessity of 
adequate protection of the individual who is party to an administrative 
contract. As Street and Mitchell stress, contrary to the opinion of those 
who support the common law, it is in France through the régime adminis- 
tratif, rather than in Anglo-American countries, that actual means of 
protecting individuals who contract with the state, consistent with reason- 
able safeguard of the public interest, have been found. 

In England, this evolution started with the well-known case, The Am- 
phitrite, formulating**: * the rigid principle that no administrative con- 
tract can hamper free administrative action. In the United States, the 
same rule has been enunciated in the cases,** based on the theory of 
“eminent domain of the state”’ as an essential attribute of sovereignty.® 





in England until 1953 (but there has been the book of Mitchell since). See also: W. Fried- 
mann, “Changing Functions of Contract in the Common Law,” 10 Univ. of Toronto Law 
Journal (1951) 15 f. In the United States, there are, on the contrary, various standard text- 
books dealing with government contracts (e.g., Shealey, The Law of Government Contracts, 
3rd edition (1938); L. M. Cherner, Government Contracts Problem, New York (1941); S. 
Williston, Law of Contracts, Boston (1945) 9th vol. 12th chapter: Government contracts). 

35 See English jurisprudence: the Corry case and Sir Lindsay Parkinson v. Commission of 
Works [1950] 1 All. E. R. 508. 

36 See supra, note 15; D. Lévy, “La responsabilité contractuelle de la couronne en Droit 
anglais,” 1 Revue internationale de Droit comparé (1954) 55 f. 

37 “The Government cannot by contract hamper its freedom of action in matters which 
concern the welfare of the state. . . .” 

The case was as follows: during the first World War a Swedish ship obtained from the 
English legation in Stockholm an undertaking that she would not be detained, in spite of her 
neutrality, provided that she carried a given freight to England (“she earns her own release’’). 
Though, contrary to the English practice, this agreement was honored during the first voyage 
to English ports, on the second—in spite of a similar undertaking—the ship was detained. 
Therefore, the Swedish owner claimed for damages through a “petition of right” for breach 
of contract. The court (Rowlatt J.) rejected this claim for the following reasons: (1) it was by 
no means a “commercial contract” of the government (that would have justified the claim— 
in his opinion—though he gave no definition of such a category of “enforceable contracts”); 
(2) the government is not bound by the expression of the intention to act in a given way in 
case an event happened in the future (no intention to contract); (3) in any case, the govern- 
ment has no capacity to limit its future action affecting essentially the public interest. 

See the interpretation of this case by Judge Denning J. in the case Robertson v. Min. of 
Pensions [1949] 1 K.B. 227. 

38 E.g.: Stone v. Mississippi (1879) 101 U.S. 814; Horowitz v. U.S. (1925) U.S. 458; Ot- 
tinger v. U.S. (1950) 88 F. Supp. 881. 

39 E.g.: West River Bridge Co. v. Dix (1848) 6 How. 507-532; Pennsylvania Hospital v. 
Philadelphia (1917) 245 U.S. 20. 
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This theory is applicable, notwithstanding explicit constitutional pro- 
visions guaranteeing the individual’s contract rights against legislative 
infringement;*° thus, the original “sanctity of contracts’ suffers a con- 
siderable change, as it is subject to the requirements of public policy. This 
evolution, recognizing administrative contracts as a special category, 
however, does not exclude their giving rise to contractual obligations. The 
problem of adequate indemnity for damnum emergens constantly arises; 
though there is no satisfactory settlement in principle, indemnity for 
loss suffered by individuals as a result of public policy has been granted by 
judicial decision* and by statute.“ 

Though in both Anglo-American countries, contract has long been 
utilized as an administrative device,*® no permanent criteria have yet 
been developed to define the overriding prerogative powers of admin- 


49 See supra, note 27. The “‘contract clause” in Article I and the “due process provision” 
in the 14th Amendment refer to the States, while the obligations of the Union are regulated 
similarly by the 5th Amendment to the Constitution (in fine). 

See the opinion of Chief Justice White in Pennsylvania Hospital, Philadelphia (supra, 
note 39): “The states cannot by virtue of the contract clause be held to have divested them- 
selves of the right to exert their governmental authority in matters which, from their very 
nature, so concern that authority, that to restrain its exercise by contract would be a renun- 
ciation of power to legislate for the preservation of society or to secure the performance of 
essential governmental duties.” 

‘| “Necessity for effective government;” “Essential reserved power to protect vital in- 
terests of the people.” 

For England, see: Keith, The Constitutional Law of British Dominions, London (1933) 
387. For the United States, see Abbott, Municipal Corporations, vol. 2 §751 as well as the 
famous opinion of Chief Justice Marshall, in Dartmouth College v. Woodward (1819) 4 
Wheat. 518, to be compared with the opinion of Chief Justice Hughes in W. B. Worthen Co. 
v. Thomas (1934) 292 U.S. 426 f. 

“In The Amphitrite case no indemnity was granted. In general, the whole problem of 
compensation remains unsolved in theory and in practice, but there is more and more insistence 
on the need for regulation of prerogatives by which the administration may benefit in this 
field to the prejudice of the contracting individual’s conventional rights. 

43 See e.g., the above English cases: William Corry and Sir Lindsay Parkinson (supra: 
notes 30 and 34) and also Southern Foundries Ltd. v. Shirlaw (1940) A.C. 701, as well as 
several other cases quoted by Street and Mitchell. In Att.-Gen. v. De Keyser’s Royal Hotel 
(1920) A. C. 508, Lord Moulton states that “‘. . . it was equitable that the burdens borne for 
the good of the nation should be distributed over the whole nation and should not be allowed 
to fall on particular individuals.” 

In the United States, constitutional clauses (cf. supra: notes 27 and 40) supporting the 
vested rights of the contracting individual serve to justify claims indemnified for breach of 
contract. 

“ See for England, the Crown Proceedings Act 1947 or, e.g., the Law Reform (frustrated 
contracts) Act. 1943 (see supra: notes 32 and 33). 

“5 Contract is used more and more often, especially in the United States, though this is not 
always fully perceived. Public administration has become the most important purchaser in 
many domains and even has acquired a monopoly in certain fields (e.g., in the field of atomic 
energy, the purchase of fissionable materials, the production of which is entrusted to individ- 
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istration.*® There is a trend to limit exorbitant assertions of prerogative 
power by restrictive interpretation of the requirements of administrative 
action. Thus a specific legal form is being established from case to case 
comprising contracts between the administration and individuals. In both 
Anglo-American countries, this evolution has originated with the fol- 
lowing phenomena: 

Establishment of fair wages clauses; 

Formulation of fair labor practices; 

Settlement of recognized conditions (e.g., tenders, adjudication, admis- 

sibility of subcontractors, trade-union activity, etc.). 

The corresponding obligations, restraining the individual’s free action 
in contracting, are prescribed either by legislation controlling the execu- 
tive” or by government regulation (of the Union in the United States), 
establishing for certain types of contracts general rules, either supple- 





uals by means of contracts). Thus, the administration is able to exert increasing regulatory 
control over private activity, with all the consequences this implies, though without resorting 
to the traditional forms of unilateral action. As there is no adequate theoretical classification 
of such a phenomenon and while the existence of such administrative prerogatives and the 
need for them are increasingly acknowledged, it becomes difficult sometimes to define what is 
actually covered by contract: e.g., as regards sales of property to the government of the United 
States, the possibilities of compulsory purchase are so great that little ground is left for dis- 
cussion of the contract clauses. 

46 Such prerogatives are granted both to the administration stricto sensu and to public 
corporations (see e.g., in England the Public Authorities Protection Act 1893, referring to all 
entities performing statutory duties). 

47 Such parliamentary activity in England dates from 1891. See, e.g., the fair wages resolu- 
tion of the House of Commons dated October 14, 1946, applied later by the formula CCC/ 
Wks/1 Sept. 1948 (see: supra, note 25, clause 51). 

In the United States, the following legislative acts are to be noted: Davis-Bacon Act, 
46 Stat. 1494, 40 USCA §276a of March 3, 1931 (and 49 Stat. 1011, 40 USCA §276a-276a5 
of August 30, 1935); Walsh-Healey Act, 49 Stat. 2036, 5 USCA §616 of June 30, 1936 (41 
USCA §35-45 and 66 Stat. 308, 41 Stat. §343a, 344, 345 of June 30, 1942) and the Walsh, 
Healey Act Amendment, 56 Stat. 277, Title 41 USCA §35 of May 13, 1942; Eight Hour Law, 
40 USCA s. 324; Miller Act, 40 USCA s. 270a; Atomic Energy Act (1946), 60 Stat. 755, 42 
USCA §1801-1819 of August 1, 1946; 62 Stat. 1259, 42 USCA §1802 of July 3, 1948; 63 
Stat. 762, 42 USCA §1802 of October 11, 1949; 64 Stat. 979, 42 USCA §1802 of September 
23, 1950; 66 Stat. 43, 42 USCA §1802 of April 5, 1952 and 65 Stat. 692, 42 USCA §1805-10 
of October 30, 1951. 

In the United States, legislative control is exerted firstly by means of statutes enacted by 
the Congress at the instance of the public administration and authorizing them to contract 
(such statute being considered a conditio sine qua non of their actual authority). See e.g., The 
Floyd Acceptances (1869) 7 Wall. U.S. 666; the decision of the Court of Claims in Strong v. 
U.S. (1925) 60 Ct. Cl. 627. On the contrary, in England this problem remains intricate: 
parliamentary control is exerted firstly by means of grants in relation to the given contract. 
There is uncertainty as to real meaning of this kind of grant (does it condition the validity of 
the contract—Churchward v. Reg. (1865) 1 Q.B. 173—or solely prevent payment of the 
respective amounts—Rayner v. Rex [1930] N. 2 L.R. 441 f. and [1934] 52 C.L.R. 455). 
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menting or modifying the legislative provisions.* In consequence, standard 
terms (normally incorporating extralegal rules) have developed similarly 
in both Anglo-American countries.“ This has resulted in fairly important 
accessions to administrative power, which has a predominant influence on 
the contents and the execution of contracts.*° It is practically impossible 
to depart from such standardized conditions; hence, there is relative 
uniformity in contracting, and there is no danger of derogation from the 
principle of equality. This unilateral administrative influence on the 
contents of contracts is increased by various simultaneous factors: 

The fact that the very problem of administrative contract remains 
rather ambiguous; 


The difficulties arising from standardized contractual provisions lim- 
iting the eventual interference of the courts in this field;*! 


48 Thus, e.g., in the United States, in case the laws preventing child labor were inadequate, 
it was prohibited by the federal government in production of goods to be provided under 
contracts. The problem of the hours of employment was solved similarly. Recently, the 
federal government stipulated in contracts with individuals that no discriminatory policy 
should be pursued in hiring workers (as concerns religion or race). These provisions, however, 
were given little attention by authorities controlling the execution of contracts. But President 
Truman appointed, toward the end of his administration, a special committee to study means 
of achieving effective compliance with the “no discrimination clause’; President Eisenhower 
has appointed a similar committee under the chairmanship of Vice-President Nixon to pro- 
mote the effectiveness of this clause. 

49 Standards play a particularly important part in England; they are considered by the 
authors as the reason why no special law of administrative contract at present exists in that 
country. In the United States, this significance has increased since 1926, as standards are no 
longer fixed by each federal department separately, but established uniformly by the Presi- 
dent, to whom they are proposed by the Interdepartmental Board of Contracts and Adjust- 
ments. 

59 Standards are binding only when mentioned in the contract. The situation therefore re- 
mains wholly different from the French solution, in which, as we shall see below, formulas are 
“a part of legality,’ which means, according to the jurisprudential rules of the Council of 
State, that they bind the parties even without being stated in the contract itself. 

5! Thus, in England, the courts have even less opportunity than in the United States to 
investigate the various aspects of administrative contracts. Indeed, contracts generally con- 
tain an “arbitration clause” (see e.g., clause 61 of the aforesaid formula CCC/Wks—supra: 
note 25). In the United States, federal contracts usually contain a provision according to which 
the civil servant concluding the contract (or the head of his administrative unit) is competent 
alone to settle eventual disputes, without recourse to the courts; this also results in obstructing 
access to the courts (see Gilbert A. Cueno, “Armed Services Board of Contract Appeals: 
Tyrant or Impartial Tribunal,” 39 Amer. Bar Assoc. Journal (1953) 373). However, the mat- 
ter may be referred to the Court of Claims after the party has exhausted all administrative 
means, which are very complicated (investigation by the competent officer, appeal to the 
head of the administrative department as regards disputed facts, investigation as to the law 
by the General Accounting Office with eventual supervision of its head, the Comptroller-General, 
who may suggest to Congress the grant of an indemnity by a private act, even when he rejects 
the claim). Unfortunately, the intervention of the Court of Claims (see supra, note 33) or of 
a U. S. District Court (competent concurrently with the former as regards disputes below 
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Exclusion a priori of any execution against the state, which practically 
leaves the individual at the mercy of the administration ;* 

Restriction of the “open system” as respects access of individuals to 
works or supplies, as well as limitation of formal adjudication (contrary to 
French solutions) ;* 

The reticent attitude of the judiciary, particularly in England, in 
exercising control of administrative discretion and even of the grounds on 
which unilateral modifications or breach of contract are based.*: 5. 
56, 57, 58 

The problem of administrative contract arises also in both Anglo- 
American countries in the case of civil service. In both countries, the 
specific nature (contractual or not) of the relationship between the civil 
servant and the state is still disputed. 

In England, an important trend, particularly in the decisions,” sup- 





$10,000), does not eliminate uncertainties, as the administration does not always follow the 
judicial determination (this is confirmed by Street and Cherne). 

82 The individual’s pressure may exist only on a moral level, (see H. J. Laski, ““The Responsi- 
bility of the State in England,” 32 Harvard Law Rev. (1919) 447 f. and Griffith—Street, 
Principles of administrative law, London (1952)). 

53 In England, the administration in principle uses approved lists of purchasers established 
for every department, on which invitations to selected firms are based; provisions organizing 
an “open system” are rare and refer only to special cases (Street). In the United States, sup- 
plies and services for governmental departments have to be announced in advance and to 
include invitation to make tenders. But there are three categories of exceptions to this rule: 
first, when a law states an exception to facilitate the conclusion of such contracts (41 USC 6, 
6a, 6b, 7 and Supp.); second, when there is a “public exigency” (perplexing emergency or 
complication of circumstances or a sudden or unexpected occasion for action) requiring im- 
mediate action; third, when such advertisement and invitation would be in fact unreasonable 
(Att. Gen. MacVeagh to the Postmaster-Gen. 17 Att. Gen. Op. (1881) 84). 

54 See the characteristic English case: Earl Fitzwilliam’s Wentworth Estates Ltd. v. Min. 
of Housing and Loc. [1952] AC. 362. Mitchell remarks that the decision in The Amphitrite 
does not investigate the grounds of the given administrative action undertaken in spite of 
explicit contractual provisions. 

55 The courts, particularly in the United States, interpret contractual provisions so as to 
support—when there is any doubt—the final character of decisions by competent public 
servants in contractual matters (see, e.g.: U.S. v. Moorman (1950) 70, Sup. Ct. 288 and com- 
ments by B. Schwartz, Le Droit administratif américain, Notions générales, Paris (1952) 220). 

56 There is always a presumption that the administrative officer acts on behalf of his 
service and not in his own name (England: Palmer v. Hutchinson (1881) 6 App. Cas. 619; 
United States: Hart, An Introduction to Administrative Law, New York (1947) and W. 
Gellhorn, Administrative Law, New York (1947) 2nd edition). 

57 On the procedure of sales by auction in the United States, see standard forms: No. 20 
of November 19, 1926; No. 21 of April 5, 1937; No. 22 of July 13, 1939, and 41 U.S. (1940) 
s. 8 (Street). 

58 During the 2nd World War, the freedom of contractual provisions was considerably 
restricted (even when no special formula existed); see W. W. Ashworth, Civil History of the 
Second World War, volume: Contracts and Finance, 60 f. 

59 See: Dunn v. Reg. [1896] 1 Q.B. 116; Gould v. Stuart [1896] A.C. 575; Worthington v. 
Robinson [1897] 75 L.R. 446; Reilly v. Rex [1934] A.C. 176 (Lord Atkin). 
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ports the contractual thesis, the question turning on the dismissibility “at 
pleasure” of civil servants.®° Some authors also consider the contractual 
basis of this relationship to be essential, regarding dismissibility “at 
pleasure” as an implicit clause of any such contract." Finally, there are 
practical solutions supporting the contractual thesis®* without depriving 
the applicable law of needed elasticity and the civil servant himself of the 
required security. Nevertheless, a great—and probably preponderant— 
part of British opinion seems opposed to the contractual thesis, though 
the difference in these matters remains rather ambiguous and unex- 
plored.** Yet even those who deny the contractual nature of the relation- 
ship, agree that dismissibility ‘‘at pleasure” is an implicitly admitted 
clause whenever it is not excluded expressis verbis (even for fixed-term 
appointments) or when there is no explicit stipulation referring to ‘“dis- 
missal for cause’’ only.“ Under the circumstances, Street remarks® that 
in England any guarantee for civil servants remains an illusion, as their 
situation is practically an extralegal one; no real discussion between 
parties before a judge is possible, and there is even no certainty in the 
payment of the established salary®* and the immutability of its amount.” 

In the United States, there are similar theoretical hesitations. But the 
courts are generally opposed to the contractual thesis, since its application 
to the civil service would deprive the state of the necessary control over 


6° See cases mentioned by Street (112, note 6). On the personal character of the relation- 
ship between the civil servant and the Crown, see e.g., Marcel Waline, op. cit., 304. 

| See: Glanville L. Williams, Crown Proceedings, London (1948); William A. Robson, 
“Le Droit administratif en Angleterre de 1919 a 1950,” Le Conseil d’Etat, livre jubilaire, 
Paris (1952) 652; C. S. Emden, The Civil Servant in the Law and Constitution, London 
(1923) 22 f.; P. M. Gaudemet, Le Civil Service britannique, Essai sur le régime de la fonction 
publique en Grande Bretagne, Paris (1952) 70 f. 

® Gaudemet (0. cit., 71) mentions the written form of such contract, the development 
of Whitley Councils, the actual unilateral modifications of labor conditions, etc. 

8 See E. W. Ridges, Constitutional Law, London (1950), 8th edition, 198 f. and the opinion 
of Tucker J. in Rodwell v. Thomas [1944] K.B. 596. 

See: Robertson v. Min. of Pensions [1949] 1 K.B. 277 (Denning J.); McLean v. Van- 
couver Harbour Commissioners [1946] 3 W.W.R. 657; and Genois v. Rex [1937] Ex C.R. 176 
(two Canadian cases). 

6 Op. cit., 116. 

6 In principle, salaries are considered as graciously granted at the king’s pleasure (see 
Gaudemet, op. cit., 98). The jurisprudence is uncertain (see decisions considering the right 
to payment as an “imperfect obligation” of the Crown: Lucas v. Lucas and High Commis- 
sioner for India [1943] 68; Mulvenna v. Admiralty [1920] 3 K.B. 663, etc. Contrary solutions 
in: Bushe v. Reg. (1869), Sutton v. Att.-Gen. (1923) 39 T.L.R. 295, Cary v. Commonwealth 
[1921] 30 C.L.R. 132, etc.) 

* It seems that permanent officials—dismissible and transferable ‘at pleasure’’—must 
@ maiori ad minus accept any reduction of their salary pro futuro. In the case of local authori- 
ties, public boards, etc., the situation in this respect is similar to that of Crown servants though 
rather better. Soldiers must always accept reduction of their salary without judicial recourse 
(Dickson v. Combermere (1863) 3 F. & F. 527 and Leaman v. Rex [1920] 3 K.B. 663). 
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its officials.** However, the constitutional provisions above considered® 
tend also to improve the situation of civil servants (as compared with 
those in England), although, as these provisions are interpreted,”° the 
President is always competent to dismiss an executive officer.” In any 
event, it is clear that the American civil servant—contrary to the Eng- 
lish—may always sue the state for accrued salary or pension.” Therefore, 
though his situation remains insecure, it seems much better than that of 
the English civil servant; indeed, the American judge has greater possi- 
bilities than the English to check effectively the state’s behavior toward 
its civil servants, as the fundamental rights of the administrative staff, 
including the right to a hearing, are guaranteed by law.” 


Ill 


The French régime administratif is rightly considered the favorite 
domain of administrative contracts. It is in France that, through the crea- 
tive action of the administrative tribunal,’* the notion of administrative 
contracts has been elaborated, its specific legal regulation conceived and 
defined, and the ingenious constructions of the responsibility of public 
authorities imagined and generalized. As the legislation generally leaves 
this area to the initiative of the administration under judicial control, the 
Council of State has been able to undertake an important creative task. 
Thus, French administrative law has become, in contrast to other bran- 
ches of law in France, an essentially jurisprudential law, forming an ever- 
lasting source of inspiration for many foreign systems. From a compara- 
tive viewpoint, it is easier to compare a law which has such an origin, than 
a statutory system with Anglo-American case law; in spite of basic differ- 


6 But the cases set a difference between “officers” and “employees” (only the latter bene- 
fiting by a contract). This differentiation remains uncertain. 

69 See: Butler v. Pennsylvania (1850) 10 How. 402 and Groves v. Barden (1915) 169 
N.C.8. 

70 See Art. II, section II, item 2 of the United States Constitution. 

71 See Myers v. U.S. (1926) 272 U.S. 52. In fact, the President seldom uses those powers, 
out of respect for the general opinion opposed to such dismissals. See: J. M. Pfiffner and 
R. V. Presthus, Public Administration, New York (1953) 3rd edition, 270; M. D. White, 
Introduction to the Study of Public Administration, New York (1946) 3rd edition, 426 f.; 
H. Street, op. cit. 117 f. 

7 See: Fisk v. Jefferson Police Jury (1885) 116 U.S. 131, etc. 

73 See, e.g., G. S. C. Benson, The Administration of Civil Service in Massachusetts, New 
York (1935) chap. 5. 

% Achille Mestre, Répétitions écrites du Droit administratif (lectures, U. of Paris, 1935- 
36): “Le Droit administratif est un droit prétorien, un droit fait par le juge, un droit de juris- 
prudence beaucoup plus qu’un droit légal. . . . C’est un droit non codifié et les lois administra- 
tives ne sont presque pas du Droit administratif....Ce qui est important dans le droit ad- 
ministratif, ce sont donc les solutions de jurisprudence, la coutume jurisprudentielle. ...” 
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ences, there is a common basis for comparison, often underestimated in 
Anglo-American countries.” 

In creating the notion and the régime of administrative contracts, the 
French Council of State seeks to ensure the regularity and continuity of 
public services through a special legal and technical conception which 
seems more effective and at the same time more elastic than analogous 
devices known to private law.’* Thus, the indispensable elasticity of admin- 
istrative action, the free choice of the most adequate means,” and the 
respect due to legislative provisions,” are reconciled with the need for the 
collaboration of the contracting individual (concessionnaire), who must be 
attracted to co-operate actively by his participation or his capital, or by 
both, in an administrative operation. This participation of an individual 
in public service denotes, regardless how the contractor is appointed 
(adjudication or marché de gré a gré)," the process of incorporation of the 
whole proceeding in the administrative sphere, creating an administrative 
“protectorate” over the individual’s activity.*° This justifies also the sub- 
mission of administrative contracts to a specific legal status,*' founded on 





75 C, J. Hamson, “Le Conseil d’Etat statuant au contentieux,” Law Quart. Review, Janu- 
ary 1952, 60 f. 

76 Gaston Jéze, Théorie du contrat administratif, 60 Revue du Droit public, Paris (1943) 
251. See: sentences of the French Tribunal des Conflits: Société des granits porhyroides des 
Vosges—July 31, 1912 and Compagnie d’Assurances Le Soleil—June 4, 1910. See sentences 
of the French Conseil d’Etat: Société générale d’armements—December 21, 1921, Hellenic 
Transport—March 7, 1923, Affréteurs Réunis—January 21, 1925, C.G.T.—March 7, 1924, 
Jouvet—June 11, 1948, Jacquin—May 11, 1948. 

7 This free choice is limited—de iure or de facto—by the progressive standardization of con- 
tractual operations and of their usual legal form. Indeed, marchés de fournitures, de transports, 
de travaux publics, concessions de service public, or various contrats innomés became, as jurispru- 
dence was evolving and administrative practice improving, typical administrative contracts, 
and in such cases public administration no more has an actually free choice; it is only in border- 
line cases (e.g., “commercial” supplies regarding current goods or services and to be per- 
formed in a short space of time) that this freedom is evidenced. Thus, some conventional 
situations are progressively absorbed by administrative law (see also infra, note 78). 

Some administrative contracts acquire this character by determination of the law 
(marchés de travaux publics—see sentence of the Conseil d’Etat—Commune de Montségur, 
June 21, 1926; offres de concours, sale of state property, public loans, occupation du domaine 
public—see sentence of the Conseil d’Etat—Compagnie générale frigorifique, January 21, 1949. 
Likewise, some operations are effected, also pursuant to law, by means of “civil” contracts 
(contracts regarding supplies for troops or contracts of affermage des taxes communales; see A. 
de Laubadére, op. cit. 418). 

77M. Waline, op. cit., 525. But public adjudication normally is required by law to be ap- 
plied in France to all administrative contracts. (See supra, note 53.) As regards the exceptions, 
see the French décret of April 6, 1942. 

80 J. Rivero, “Droit public et droit privé,” D.H. (1947) 69 f. 

The jurisprudence of the Conseil d’Etat in these matters increasingly stresses this col- 
laboration of the individual who is no longer considered as the “opposite party” and benefits 
by various state guarantees against economic risk. This difference in the administrative atti- 
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“clauses exorbitantes’ unknown in private law. Such a conjunction of 
public and private efforts in choosing a particular type of transaction in 
order to safeguard the public welfare gives the state or other public au- 
thority a real “‘maitrise de service,” as respects the subject matter. 

Also, there is an analogy between the French régime administratif and 
the Anglo-American systems in the jurisprudential origin of the respective 
rules prescribing standards, or in France pre-established schemes of 
cahiers de charges. Indeed, the pattern of French administrative contracts, 
resulting from administrative regulations and practice,** contains provi- 
sions that may be divided into three groups: 

First, clauses proceeding from cahiers des clauses et conditions générales 
prescribed for all contracts of a given administrative branch;* 

Second,*® cahiers des prescriptions communes, for particular types of 
conventional operations undertaken by an administrative branch; 

Third, conditions particuliéres au marché donné, e.g., cahiers de prescrip- 
tions spéciales, price lists and derogations from general requirements. 

All such provisions of various origins are to be accepted freely by the 
contractor, voluntarily accepting the requirements unilaterally estab- 
lished by the administration.* 

Thus in France, an administrative contract is a complex conventional 





tude toward contractors is inspired by economic reasons and by the need for perfection in the 
performance of the contract. It is a more and more striking characteristic of the evolution 
of the relationship between administration and contractors (see: M. Waline, ‘“L’évolution 
récente des rapports de l’Etat avec ses co-contractants,” 1 Revue du Droit public, Paris, 
(1951) 1-34). 

® These penalties are unilateral. They may be financial (pémalités) or coércive (mise en 
régie, séquestre, résiliation a titre de sanction) without previous recourse to a court; they may 
also take the form of control over the execution of the contract, introduction of imposed 
tariffs, modification of the scope or the modalities of the contractor’s obligations (on the limits 
of this power, see A. de Laubadére, op. cit., 443) and finally recession (without penal charac- 
ter). 

Nevertheless, civil-law influence is to be noted in the decisions concerning administrative 
contracts (e.g., application of article 1154 or 2270 French C.C. and the similarity of principles 
applied by the Council of State with those of civil law). 

83 See the French décret of April 6, 1942 modified by the décret of April, 1948; A. de Lauba- 
dére, op. cit., 434 f. 

% The Commission supérieure des marchés sets up the cahiers-types which may be made 
compulsory for a whole branch by an arrété of a Minister, according to article 20 of the décret 
of April 6, 1942. 

85 See also the previous note 84; also, article 30 of the décret of April 6, 1942. 

86 But a reference (even unrestricted) to a cahier des clauses et conditions générales is not 
sufficient to give an administrative character to the contract; for that purpose the given 
cahier must contain exorbitant clauses relative to private law (see Pequignot, of. cit., 169 and 
Georges Vedel, Cours de Droit administratif (lectures, U. of Paris, 1951-52, 916). On the 
contrary, the jurisprudential rules on administrative contracts bind the parties to any con- 
tract recognized as such, even when there is no such reference (see supra: note 50). 
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operation serving the public interest as represented by the administration, 
this basic aim being reconciled, however, as much as possible, with the 
conventionally acquired rights and even the economic interests of the 
contractor. Though the private interest of the contractor must not en- 
danger the public service,*’ principles of equity are applicable, assuring 
the individual advantages unknown in the civil or commercial laws.* 
The jurisprudential rules of the Conseil d’Etat duly take into account the 
financial equilibrium of the contract so as to respect the original intentions 
of the parties®** and to prevent the individual from bearing alone all 
detriment to his situation caused by changing requirements of the public 
welfare. This is essential to understand the specific nature of the legal 
situation, which—regardless of the wording of the particular contract— 
is conditioned by the very character of the administrative service con- 
cerned. In case the administration exercises any of its pouvoirs exorbitants, 
the contractor automatically acquires a right to indemnification; con- 
tinuity in administrative action requires that he accept unforeseen obliga- 
tions or additional charges without being entitled to cease performance on 
the ground of a deficit.°° By virtue of the clause of mutabilité implicite 
in an administrative contract, the legitimate and reasonable exercise of 
its prerogative by the administration” occasioning a disturbance of the 


8% G. Jéeze, “Théorie générale... ,” op. cit., I, 162: “L’intérét général du fonctionnement 
régulier du service public ne doit pas étre compromis par l’intérét privé du contractant....” 
See: La justice administrative en France, 1609 Documentation francaise (1952) 19. 

* See conclusions by Léon Blum (Commissaire du gouvernement au Conseil d’Etat) in 
Compagnie générale francaise des Tramways (1910): “... Il est de l’essence méme de tout 
contract de concession de rechercher et de réaliser, dans la mesure du possible, une égalité 
entre les avantages qui sont accordés au concessionnaire et les charges qui lui sont imposées. 
... Les avantages et les charges doivent se balancer de facgon 4 former la contrepartie des 
bénéfices probables et des pertes prévues. Dans tout contrat de concession est impliquée, 
comme un calcul, l’équivalence honnéte entre ce qui est accordé au concessionnaire et ce qui 
est exigé de lui. . . . C’est ce qu’on appelle l’équivalence financiére et commerciale, l’équation 
financiére du contrat de concession.” See also Pequignot, op. cit., 448; A. de Laubadére, op. 
cit., 446. 

% Tf there is an obvious and unforeseen impossibility to perform the contract, the con- 
tractor may be freed by the administrative judge from this obligation (théorie de la force 
majeure libératrice; sentence of the Conseil d’Etat: Compagnie Gay la Ferté-Milon, January 5, 
1924). See also Pequignot, op. cit., 328 and Waline, op. cit., 583. 

* The administration may resort to this ‘acit clause resulting from the specific régime of 
the administrative contract (see supra note 50) only with reference to clauses réglementaires 
and without any excessive or unreasonable interference. Modifications will be introduced 
only in clauses dealing with the organization of the service itself (see e.g., A. de Laubadeére, 
“Du pouvoir de l’Administration d’imposer unilatéralement des changements aux dispositions 
des contrats administratifs,” 1 Revue du Droit public, Paris (1954) 63), or with the perform- 
ance by the contractor—but not in clauses pertaining to the “financial sector’ (clauses con- 
tractuelles) regulating the parties’ interest stricto sensu. No unreasonable fancies or excessive 
activities will be tolerated (sentence of Conseil d’Etat: Compagnie P.L.M., July 18, 1930). 
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contractual equilibrium to the contractor’s prejudice, will be compensated 
by the administrative court by an authorization to raise prices or a similar 
form adjustment, restoring the équation financiére of the contract. This 
serves equity, reconciles the interests of the parties (without endangering 
the public welfare), and prevents abstention of contractors (fuite des 
concessionnaires) .%: % 

In the same connection, mention should be made of two theories, now 
classical, which the Conseil d’ Etat created through its decisions to provide 
for indemnification of the contractor in other instances; on the one hand, 
the theory of fait du prince, namely, indirect modifications, prejudicial 
to the contractor, of the contractual equilibrium, resulting from fiscal, 
economic, or labor regulations prescribed by the administrative party to 
the contract in question. On the other hand, the theory of imprévision, 
namely, an abnormal and unforeseen disturbance of the contractual 
equilibrium (when the performance is a long-range one), arising from 
events external to both contracting parties and involving extracontrac- 
tual charges for the contractor.** The first theory includes any prejudice 
to the contractor’s situation, whatever its extent may be, and allows full 
compensation (réparation intégrale) for the loss incurred. The second, 
relating to unforeseen,” quite abnormal events not caused by the con- 
tracting administrative authority, divides the loss between both parties so 
as to re-establish the altered financial equilibrium. Both are deemed 
d’ordre public.® 

The legal situation of French civil servants, under the former juris- 

The aim remains a practical one: to make sure that the administration will find con- 
tractors in the future, as hard conditions might discourage them in advance. 

% The contractor has a right to indemnification not only when the contract mentions it, 
but when it does not and even when there are explicit clauses excluding indemnity. See A. de 
Laubadére, op. cit., 448. 

% E.g., increase of taxes on coal affecting a concessionnaire of gas-light (sentence of the 
Conseil d’Etat: Ville d’Elbeuf, July 15, 1949), black-out provisions during war-time reducing 
electricity consumption (Ville de Toulon, May 4, 1949). See Pequignot, of. cit., 448 and A. de 
Laubadére, Traité, op. cit., 453. Warlomont, op. cit., 102. 

9% F.g., considerable rise of prices of raw materials used for the performance of the con- 
tract, in connection with war, devaluation, economic crisis, or earthquake. 

96 See the well-known sentence of the Conseil d’Etat: Compagnie générale d’éclairage de 


Bordeaux, March 30, 1916, and further jurisprudence between the two world wars. 

%7 Conclusions of the Commissaire du gouvernement, Corneille, in the Fromassol case 
(1928). 

% M. Waline, Traité, op. cit., 363; A. de Laubadére, Traité, op. cit., 458. 

99 They are also to be applied when there is no formula in the contract and even when the 
foreseen price is mentioned as non-révisible. On fait du prince, see the sentence of the Conseil 
d’Bitat: Société de l’Energie industrielle, November 24, 1944; on théorie de l’imprévision, the 
sentence: Hospice de Vienne, March 10, 1947; Pierre Voirin, De l’imprévision dans les rap- 
ports de Droit privé (Thesis, Nancy), (1922). 
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prudence of the Conseil d’ Etat, was regarded as based on a specific contrat 
de la fonction publique pertaining to administrative contracts.’ But long 
since the tribunals and later legislation have adopted'” the principle of 
“statutory” regulation (situation slatutaire et réglementaire) for permanent 
civil servants (fonctionnaires de carriére). Therefore, all persons who 
regularly and permanently enter civil service are employed by virtue of a 
unilateral appointment, based on their previous consent but conferring on 
them a “general and impersonal”’ status.! However, this principle, ex- 
tremely important from a comparative viewpoint, does not exclude the 
simultaneous existence in France of other categories of civil servants, 
with a definitely contractual employment. These include: first, servants 
employed under a private law contract, namely, employees and workers 
thus recruited by public agencies! and the whole inferior staff of services 
publics industriels et commerciaux;'™ second, the staff recruited under an 
administrative contract—this is a category in which we are particularly 
interested. The specific situation of employees in the latter category re- 
quires their employment to be based on a genuine contract, but under 
specific legal rules; in consequence, particular provisions are determined 
individually in each case,!® but the contract itself may be modified or 
cancelled by the administration under the control of the administrative 
tribunal.!°* Thus, the great majority of French civil servants are covered 
by a nonconventional status, the remainder being employed under either 


100 See the sentence of the Conseil d’Etat: Winkell, August 7, 1909, dealing with the prob- 
lem of civil servants’ strike. The Conseil d’Etat then considered the notion of such a “con- 
tract” as justifying the breach because of the strike. But the Conseil has rejected this notion 
since, even on the particular grounds of this strike (see the sentence Demoiselle Minaire, 
October 22, 1947). 

101 See art. 5 of the law of October 19, 1946, on the general status of civil servants. See 
also the laws of June 12, 1929, and of November 2, 1942, on departmental and communal 
servants. 

12 This is a unilateral act conditioned by a possible refusal of the contracting party (see 
A. de Laubadére, Traité, op. cit., 665). 

103 See the sentence of the Conseil d’Etat: Cervelle, January 23, 1935 and Colonie de 
Madagascar: December 20, 1946. 

10 However, certain nationalized concerns are provided with a status of personnel which 
changes the contract into a legal and statutory civil law situation (see A. de Laubadeére, 
Traité, op. cit., 667). Public administration may always resort to an administrative contract 
with all the consequences it implies (sentence of the Conseil d’Etat: Cousin, June 9, 1948). 

105 Thus is regulated the legal situation of volunteers or re-enlisted soldiers (sentence of the 
Conseil d’Etat: Michaux, January 29, 1947 and Demoiselle Pasteau, December 8, 1948). See 
M. Waline, Traité, op. cit., 307. 

16 The point is first to deprive such a contractual civil servant of any guarantee that the 
agreement will be renewed after its termination (see A. de Laubadére, Traité, op. cit., 666). 
This lack of stability, characteristic from the legal point of view, of this category of civil 
servants (contrary to the permanent ones: “fonctionnaires statutaires”) is to be stressed. 
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an administrative or a civil contract. While the second of these categories 
approaches the first, as regards subordination to the public welfare 
(despite their purely legal differences), the third is gradually evolving 
into a general type. The enforced codified status of the first category, 
though primarily designed to serve the public interest, at the same time 
constitutes a real Magna Charta for civil servants; the legislator has re- 
produced the jurisprudence of the Conseil d’Etat of the last decades, 
guaranteeing rights of civil servants when not incompatible with the 
requirements of effective administration.!” 

Created, consolidated, and developed by administrative adjudication, 
administrative contracts—in contrast to “civil” contracts also used by the 
administration—remain in France under exclusive control of the adminis- 
trative court. Indeed, whenever the administration does not express its 
intent to act under private law, which is “normal’’ between individuals, 
the administrative court automatically becomes competent, to the 
exclusion of the “civil” court.'° Thus, contrary to the German and 
Austrian practice, considered below, the administrative tribunal not 
only controls unilateral acts of the public administration, but also be- 
comes the juge du contrat, in the case of administrative contracts. Conse- 
quently, claims for losses (contentieux indemnitaire) caused by adminis- 
trative action in general (therefore also by the existence and 
the performance of administrative contracts), pertain to the competence 
of the administrative tribunals to the exclusion of the civil courts.’ 

On these great achievements of the French Conseil d’Etat, which may 
be counted among its most remarkable creations, is founded the doctrine 
of administrative contracts in France."° Thus, the dynamism of the 


107 Tf a civil servant suffers a loss, the responsibility of the public authority, based on the 
objective notion of social risk, may be involved and justify the grant of an indemnity. 

108 See a contrario, the above sentence of the Tribunal des Conflits: Société des granits por- 
phyroides des Vosges, July 31, 1912. 

109 Thus, administrative contracts utilized by the administration differ from ‘‘civil” also 
as regards judicial control (which is specialized in the first case). The administrative tribunal 
(not the legislator) also distinguishes these contracts from unilateral acts: on the one hand, 
administrative contracts cannot be contested by a recours pour excés de pouvoir and rescinded 
by the administrative tribunal; on the other, only contentieux de pleine juridiction is possible 
in this case. (See sentences of the Conseil d’Etat: Société La Prévoyance, July 26, 1895 and 
Compagnie de Chemins de fer du Sud-Ouest, February 22, 1918. On actes détachables du contrat 
(which can be contested by a recours pour excés de pouvoir), see: A. de Laubadére, Traité, 
op. cit., 361; Péquignot, op. cit., 601; Debeyre, “Le recours pour excés de pouvoir et le con- 
trat,” Revue du Droit public (1938) 215 and Gonidec (ibidem) (1950) 58). 

110 See G. Jéze, Principes généraux, op. cit., III, (1926), IV (1934), V and VI (1936); Pequig- 
not, op. cit. (passim); A. de Laubadére, Traité, op. cit. (passim); M. Montmerle, Commen- 
taire du C.C.G. des Ponts et Chaussées, 4th edition (1951); L’Huillier, “Les contrats de 
l’Administration,”’ D. 1953, chron. p. 83; M. Waline, Traité, op. cit.; G. Vedel, op. cit.; A. 
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Conseil d’Etat, its constructive courage and initiative, and its knowledge 
of administration,’ in less than one century and without resort to legis- 
lation, have produced this practical means of administrative action, as 
well as its theoretical basis. This evolution exemplifies the creative 
possibilities of a specialized administrative judiciary, endowed with 
adequate competence and understanding of the requirements of modern 
administrative action. 
IV 

The other continental European countries, including those in other 
continents directly influenced by European legal and administrative 
thought, for the purpose of this study, may be divided into two groups. 
A first group, as observed above (supra pp. 327), adopts the French pat- 
tern, with slight modifications and particularities; the second represents 
Austrian and German thought and practice. This is a basic classification. 

First, the French pattern is more or less imitated by several Latin 
countries, where doctrine, jurisprudence, and legislation tend to recog- 
nize administrative contracts as a specific category. 

In Portugal, such recognition of administrative contracts (public works, 
supplies, contrato de concessdo de servico publico, contrato de prestacgdao de 
servigos, particularly as regards transports) is based on article 815 (item 
2) of the Administrative Code of 1940, in which all these types of contracts 
are listed. In general, the authors give a modern definition of adminis- 
trative contracts.’ The doctrine and the jurisprudence of the supreme 
administrative court follow the French theories regarding unilateral 
modifications of administrative contracts by the administration, and 
restoration of the financial equilibrium of such contracts in case of force 
majeure, imprévision, etc." 





Rouviére, A quels signes reconnaitre les contrats administratifs (Thesis; Paris) (1930); Mi- 
mario, Les clauses exorbitantes du Droit commun dans les contrats administratifs (Thesis, 
Paris) (1933); Arrighi, Essai sur le caractére administratif des marchés de fournitures (Thesis, 
Paris) (1945); R. Alibert, L’imprévision dans les concessions de services publics, Paris (1926). 

11 See J. Rivero, “Le juge administratif: un juge qui gouverne,” D. 1951, chron, p. 21: 
“Le juge .. . choisit dans la masse complexe des éléments qui se partagent la conscience na- 
tionale ceux auxquels va s’attacher la sanction qui lui seul peut leur donner et les fait entrer 
par l4 méme dans le droit positif....” 

M2 See Marcello Caetano, Manual de Direito administrativo, Coimbra (1951) 272 f.; id., 
“Conceito de contrato administrative,” 70 Direito, Lisbona, 3 f.; J. Melo Machado, Teoria 
juridica de contrato administrativo, Coimbra (1937). 

113 See sentences of the Supremo Tribunal Administrativo (1a Seccao) June 3, 1938, (785, 
Col.) theory of force majeure; June 2, 1939 (506, Col.) theory of imprévision. See Acérdao 
(pleno) May 9, 1946 (caso D. Pinto) to be compared with respective provisions of the Codigo 
administrativo (1940): arts. 815 (item 2), 51, 55, 137, 181-191, 225, 316-319 and the decree- 
law No. 22: 257 of February 25, 1933. 

In spite of this Portuguese example, the legal evolution in Brazil is wholly different, as 
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In Spain, the existence of administrative contracts and certain of their 
legal peculiarities are recognized by law. According to the law of June 22, 
1894," the administrative court is competent in all matters connected 
with the execution, interpretation, cancellation, and effects of contracts 
entered into by central, provincial, and municipal administrative bodies 
and dealing with public works or various public utilities.!"® This special- 
ized competence in contractual cases has remained unchanged even after 
transfer of judicial control over public administration to the Supreme 
Court in 1904." "7 This Spanish example is generally followed in Latin- 
American countries, where the institution of administrative contract 
seems established by legislation and jurisprudence.''® 


there has been no special administrative jurisdiction (since its suppression when the Brazilian 
Empire was abolished in 1891). Authors admit, however, the existence of administrative con- 
tracts (see, e.g., M. Seabra Fagundes, O contrdéle dos atos administrativos pelo poder judiciario, 
Rio de Janeiro (1950) 2nd edition, 44 and 52/3; Prates da Fonseca, Direito administrativo, 
Rio de Janeiro (1939) 403, No. 135; Themistocles Brandao Cavalcanti, Instituigdes de Direito 
administrativo brasileiro, 2nd edition, II, 370; de Oliveira Franco, Do conceito do contrato 
administrativo, Curitiba (1937)). It is considered a mixed agreement with an essentially 
administrative character and a particular legal régime; likewise, legislation and practice (both 
judicial and administrative) do not deny the definitely conventional character of the concesséo 
de servico piblico (see, e.g., Francisco Campos, Direito administrativo, Rio de Janeiro (1943 
179 f.) though its effects—specific and exorbitant (as compared with those of civil law)—are 
often conditioned by the existence of explicit respective provisions in the contract (ibidem, 
182). 

4 Article 5. (See Fritz Fleiner, Instituciones de Derecho administrativo (Spanish transla- 
tion, op. cit.) Madrid (1933) 39, 170, 171; Sta Maria de Paredes, Curso de Derecho administra- 
tivo, 6th edition, Madrid (1903) 714 f.); Alvarez Gendin, Los contratos piblicos, Madrid 
(1934). 

18 See Luis Jordana, “Le Conseil d’Etat espagnol et les influences frangaises au cours de 
son évolution,” Conseil d’Etat, livre jubilaire, op. cit., 533. 

116 This court has specialized chambers for administrative matters (laws of 1904, March 8, 
1924, and September 16, 1931). 

"7 The Council of State remained competent in matters of execution, interpretation, and 
cancellation of administrative contracts (law of March 18, 1944, and organic regulation of 
November 25, 1944). See also: R. Fernandez de Velazco, Los contratos piblicos, Madrid 
(1945); Delgado y Martin y Arriaga, Contratos administrativos, 2nd ed., Madrid (1889), E. 
Sayagués Laso, Tratado de Derecho administrativo, Montevideo (1953) I, 530. 

48 See for Uruguay: Enrique Sayagués Laso, op. cit., I, 143, No. 80; 528, Nos. 348-398; 
Colombia: Pareja, Curso de Derecho administrativo, 2nd edition, Bogot4 (1939), 377 f.; 
Chile: Varas Contreras, Derecho administrativo, 2nd edition, Santiago (1948) 288 f., No. 
169 f.; Cuba: Lancis, Derecho administrativo, 3rd edition, La Habana (1952) 433, No. 213; 
Mexico: Segun Fraga, Derecho administrativo, 4th edition, Mexico City (1948) 512, No. 325; 
Argentina: Bercaitz, Teoria general de los contratos administrativos, Buenos Aires (1952) 200 
f., No. 103 f., Wainer, Contratos administrativos, Buenos Aires (1939), A. Greca, Derecho y 
Ciencia de la Administraci6n municipal, 2nd edition, Santa Fé (1943) III, 33 f.; Bolivia: 
Alfredo Revilla Quezada, Curso del Derecho administrativo boliviano, Potosi (1945), 128. 

As an example, consider the situation in Argentina: The Céimara federal of Buenos Aires 
adopted the theory of the French Council of State on the application of admitted principles to 
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In Italy, general acceptance of the civil law conception of contract has 
been consolidated by the law of March 20, 1865, which transferred juris- 
diction over administrative conflicts to the civil courts. The Council of 
State, organized on the French model, though not abolished, retained 
certain powers, but only as exceptions to the general rule. In spite of the 
laws of March 31, 1889, May 1, 1890, and March 7, 1907, which reinstated 
a portion of the judicial competence of which the Council of State (4th 
and 5th sections) and the Junta provinciale amministrativa had been 
deprived in 1865,"° the situation was unchanged as respects administra- 
tive contracts; these remained under the civil jurisdiction, and they con- 
tinued to be regarded as similar to “ordinary” contracts. Nevertheless, 
some exceptional modifications of this doctrine have gradually been 
admitted, in response to the requirements of administrative action.!° 
Thus, in addition to the concrete legislative provisions and practical 
formulas adopted in contractual termination or revision clauses, there is 
a trend toward the introduction of public law elements and conceptions 
in the rules governing such contracts, influenced by the French juris- 
prudence and expressing similar needs of administrative action in Italy. 





the concession de servicios publicos (see Juan P. Ramos, La Concessién de servicios piblicos, 146 
and 277). Likewise, authors such as Rafael Bielsa are categorically opposed to the application 
to administrative contracts of private law rules (except in a subsidiary way) and to the 
acknowledgment in this field of fictitious equality between contracting parties. See R. Bielsa, 
Derecho administrativo, I, 295 and 313 f.; also zd., ““Garanties contre le silence de l’Administra- 
tion publique dans la législation argentine,” Compte-rendu du 6° Congrés international des 
Sciences administratives, Warsaw (1936) 1127-1137; see, also Tello, La teoria de la im- 
previsi6n en los contratos de Derecho piblico, Buenos Aires (1946). The 4th Convention of 
solicitors which met in Tucuman (1936), representing the whole Argentinian bar, voted a 
proposition contemplating the possible cancellation of a contract by public administration in 
the public interest (provided it is not explicitly excluded). 

In Bolivia, the French theory of administrative contract is admitted by the authors (see 
A. Revilla Q., op. cit., 128). The 1st National Congress of Law Faculties voted a similar 
proposition (see also supreme decrees of October 19, 1936, and January 30, 1937, on revision 
of municipal contracts). 

9 Judicial courts control the exercise of subjective rights, the Council of State and the 
Juntas (the latter in 1st instance) the legitimate interests of individuals. 

1® See decrees of April 5 and December 6, 1946, which limited the contracting administra- 
tion to the faculty of claiming revision of contracts, which was granted to all parties by the 
new Civil Code of 1942. See Warlomont, op. cit., 107. 

121 On the one hand, there are some derogations to civil laws (see supra: note 120); on the 
other hand, the recourse of the contractor against modifications of the contract by the ad- 
ministration is excluded from the competence of the civil judge and submitted to the adminis- 
tration itself (under the further control of the Council of State). See Warlomont, ibidem. 

See (a) against the whole conception of “contract” as an administrative device (inde- 
pendently of its régime) d’Alessio, Istituzioni di Diritto amministrativo, Torino (1949) 4th 
edition, I, 9 and II, 170-4; (b) against the conception of “administrative contracts” (but 
admitting the existence of “civil contracts” in administrative action) Presutti, Istituzioni di 
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As respects Belgium, the suppression in 1830 of the Council of State 
which had existed under the Dutch administration, contributed—as 
was the case later in Italy—to delay the jurisprudential and doctrinal 
evolution. Indeed, the civil courts applied the provisions of the Civil 
Code to all cases involving state liability, and until 1920 they did not 
even admit a general rule of state liability in connection with its “public” 
activities.’ The courts were fully aware, however, that the public welfare 
requires specific rules for administrative contracts (contrats d’utilité 
publique sui generis).'* This progressive orientation of jurisprudence was 
accompanied by recognition of the function of public authority and 
of the powers thereby implied. Though the re-establishment of the Coun- 
cil of State in 1946 has not changed this division of judicial competence, 
the attitude of the civil courts as well as of the authors'™ and legislature! 
denotes an evolution toward the creation of administrative contracts as a 
specific new institution in Belgian law.'”¢ 

Among other countries where there is a specific legal régime for state 
contracts, Turkey and Egypt may be mentioned. In Turkey, the law of 
1925 concerning the Council of State introduced the notion of “adminis- 
trative contract” as an agreement directed to the performance of a public 





Diritto amministrativo italiano, Messina (1931) 3rd edition, I, 349, No. 141 f.; Ranelletti 
Teoria generale delle autorizazzioni e concessioni amministrative, 9 f. and 87. This opinion is 
predominant in Italy. (c) in favor of the notion of ‘administrative contracts” in addition to 
“civil” contracts (in administrative action) and unilateral acts: Forti, Diritto amministrativo, 
Napoli (1937) 3rd edition, 83 f.; Raggi, Sull’ Atto amministrativo, I Rivista di Diritto pubblico 
(1917) 184 f.; Carnelutti, Contratto e Diritto pubblico, I Rev. Crit. (1929) 659 f. 

See also, e.g., Mario Gallo, I Rapporti contrattuali nel Diritto amministrativo; S. Lessona, 
Introduzione al Diritto amministrativo, Firenze (1952) 152 f.; S. Trentin, L’atto amminis- 
trativo, Roma (1915) 492 f. 

12 On this jurisprudential attitude and its modification later, see H. Street, op. cit., chap. 
1; R. Warlomont, op. cit., 94 and 104; P. Wigny, Droit administratif, Principes généraux, 
Brussels (1953) 253. 

123 See sentences of the Supreme Court of Brussels, July 26, 1877; July 31, 1888; March 8, 
1890; February 22, 1907; June 10, 1936 (in Revue administrative (1908) 53 and No. 127, 
p. 202 f.). 

124 See L. Wodon, Le Contrdéle juridictionnel de |’Administration, Brussels (1920) 41 and 
136 f. and A. Buttgenbach, Droit administratif, Brussels, ed. 1948, I, 2 f. 

125 See, e.g., law of July 12, 1931. 

26 The Belgian law of December 23, 1946, re-establishing the Council of State, has not 
deprived the civil courts of competence in cases involving contractual responsibility of the 
administration (Article 7 of this law deals only with exceptional losses for which there is no 
other competent judge; moreover, the Council of State gives in such cases merely an advisory 
opinion). 

See R. Warlomont, op. cit., 113; A. Buttgenbach, Les modes de gestion des services publics 
en Belgique, Brussels (1942); P. Wigny, Principes généraux de Droit public belge, Brussels, 
2nd ed., 96 f.; M. A. Flamme, “Des modes de passation des marchés publics en Droit comparé,” 
4 Revue internationale des Sciences administratives, Brussels (1954) 795 f. 
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service. The decisions of this Council and of the Tribunal des conflits 
stress the specific nature of this régime, following French jurisprudential 
conceptions.'*” Likewise in Egypt, the Council of State, created in 1946, 
was given in 19498 concurrent jurisdiction over administrative contracts. 
The law of 1949 lists three types: concessions, public works, and sup- 
plies.” Thus, the legislation has confirmed the concept of administrative 
contract, though only certain (the most frequent) categories are men- 
tioned and a claimant always may elect either the administrative or the 
civil jurisdiction. 

The German and Austrian pattern, though somewhat negative from the 
present viewpoint, is nevertheless extremely important; it has created a 
particular style of legal and administrative thought, directly influencing 
various administrative systems in a whole region of the European conti- 
nent, and consequently deserves particular attention for comparative 
purposes. Indeed, it was for a long time predominant in the whole of 
Central and Eastern Europe; even where communist régimes have been 
introduced, progressively abolishing most legal institutions, particularly 
the administrative, this pattern remains underneath and still has in- 
direct repercussions. 

According to the principles of this system, an administrative act is 
always unilateral; the specific administrative legal régime therefore is 
limited within this system to unilateral acts, either general and impersonal 
(regulations) or concrete and individual (rulings). In positive law, there 
is no room for agreements between the public administration and an 
individual, subject to special regulation. Both in form and content, the 
operation elsewhere considered a contract sui generis, here is a unilateral 
act, either an act for which consent of the interested individual is a basic 
condition precedent,'*° or an acte complexe.'*' This notion of ‘‘administra- 
tive acts” is defined by a particularly valuable doctrine asserting that 


127 See sentences of the Turkish Council of State of February 26, 1935, Compagnie de 
tramways d’Istamboul, and similar decisions (Siddik Sami Onar, “Des rapports et des ressem- 
blances existant entre les Conseils d’Etat Turc et Francais,” Conseil d’Etat, livre jubilaire, 
op. cit., 571/2). See also the sentence of 1937, Compagnie pour |’exploitation du service mari- 
time de la Corne d’Or regarding the theory of imprévision. 

1% See article 5 of law No. 9 of 1949 concerning the Council of State. 

129 See Jean de Soto, “Le Conseil d’Etat egyptien,” 4 Revue du Droit public, Paris (1949) 
475 and Abdel Razzak Admed El Sanhoury Pacha and Osman Kalil Osman, “Le Conseil 
d’Etat egyptien et le Conseil d’Etat francais,” Conseil d’Etat, livre jubilaire, op. cit., 582/3. 

'® Verwaltungsakt auf Unterwerfung, according to theory of German administrative law 
(Otto Mayer, Hatschek, Kormann, Kliiber, etc.). 

81 Gesamtakt, i.e., the conjunction of two consecutive unilateral acts, in the German 
terminology (Laun, Gierke, Walter Jellinek, etc.), acle-union in the French terminology of 
Léon Duguit, afto complesso in the Italian terminology (Donato-Donati, Brondi, Borsi, etc.). 
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recourse to the concept of “administrative contract” (or contrat de droit 
public—éffentlich-rechtlicher Verirag) in the French sense,’ would en- 
gender misunderstandings in this doctrinal context.* The concept is 
considered useful for didactic purposes only, as a means of conceptual 
analysis.'** In the German and Austrian system, concessions—uniformly 
considered in France as contrats administratifs—are unquestionably 
unilateral acts like any other ruling (authorization, licence, etc.).!* 
The whole doctrinal effort seeks to differentiate the categories of uni- 
lateral administrative acts. 


182 See, e.g., Laband, Deutsches Staatsrecht (1919) 103. 

133 See, e.g.: 

General treatises: Adolf Merkl, Allgemeines Verwaltungsrecht, Vienna (1927) 191 and 
308; Walter Jellinek, Verwaltungsrecht, 3rd edition, Offenburg (1948); Karl Kormann, op. 
cit., 38 f. 

Germany: Otto Mayer, Deutsches Verwaltungsrecht, Leipzig (1895), I, 137; id., “Zur 
Lehre vom 6ffentlich-rechtlichen Vertrag,” 3 Archiv fiir dffentliches Recht” (1887) 1 f.; Fritz 
Fleiner, op. cit., 8th edition, §13-2; Grosch, “Der Staat als Kontrahent,” 5 Jahrbuch fiir 
6ffentliches Recht, 276 f.; Willibalt Apelt, Der verwaltungs-rechtliche Vertrag (1929); Georg 
Meyer, Lehrbuch des deutschen Verwaltungsrechts (1910) I, 34; Kuntze, “Der Gesamtakt,” 
Festgabe fiir O. Miiller, 1892, 27 f.; Layer, Zur Lehre vom 6ffentlich-rechtlichen Vertrag 
(1916); G. A. Walz, “Die ‘Vereinbarung’ als Rechtsfigur des 6ffentlichen Rechts,” 14 NF. 
Archiv fiir 6ffentliches Recht (1928) 161 f.; Reusch, Der Vertrag im Verwaltungsrecht (Thesis, 
Frankfurt) (1929); Ernst Forsthoff, Lehrbuch des Verwaltungsrechts, I: Allg. Teil, 2nd edi- 
tion, Munich-Berlin (1951) 155 and 21 f.; Robert Nebinger, Verwaltungsrecht, Allg. Teil, 
2nd edition, Stuttgart (1949) 35, 57 f., 277, Kurt Egon v. Turegg, Lehrbuch des Verwal- 
tungsrechts, Berlin (1950) 158; Fr. Giese, Allgemeines Verwaltungsrecht, 3rd edition, Tiibingen 
(1952) 94. 

Austria: Rudolf H. v. Hernritt, of. cit., 442 f.; L. Adamovich, Handbuch des dsterreichi- 
schen Verwaltungsrechts, Vienna (1954) 5th edition, I, 83; Ulbrich, Osterreichisches Verwal- 
tungsrecht, 10 f.; PraZak, Osterreichisches Verwaltungsrecht, I, §41; K. W. Kumaniecki, 
Akt administracyjny (in Polish), Cracow (1913) 22; Kleiner, “Zur Lehre vom 6ffentlich- 
rechtlichen Rechtsgeschift,” 31 Archiv fiir dffentliches Recht, 225 f. 

Switzerland: Georg Jedlicka, Der éffentlich-rechtliche Vertrag im Verwaltungsrecht (Thesis, 
Ziirich) (1928); Z. Giacometti, Uber die Grenzziehung zwischen Zivilrechts- und Verwaltungs- 
rechtsinstituten in der Judikatur des schweizerischen Bundesgerichts, Tiibingen (1924) 22; 
R. Speiser, Uber den schweizerischen Bundesgericht, Tiibingen (1924) 22; R. Speiser, Uber 
den 6ffentlich-rechtlichen Vertrag im Verwaltungsrecht (Thesis Basel), (1922); P. Kellerhals, 
Der 6ffentlich-rechtliche Vertrag (Thesis Basel) (1948); see also the repercussions of French 
trends in: Erwin Ruck, Schweizerisches Verwaltungsrecht, 3rd edition, Ziirich (1951) I, 84, 
118, 121 f.; W. Burckhardt, “Der Vertrag im Privatrecht und im éffentlichen Recht,’ Festgabe 
der Berner Juristenfakultat fiir das Bundesgericht (1924). 

As regards Czecho-Slovakian conceptions, see, e.g., Jifi Hoetzel, Nauka o spravnich aktech, 
Praha (1907) 66 f., and Polish conceptions, Wladyslaw L. Jaworski, Nauka prawa adminis- 
tracyjnego, Zagadnienia ogéIne, Warsaw (1924) 102, 171. 

As regards Greece, see, e.g., Stassinopoulos, op. cit., 61 and 265. 

14 See Otto Mayer, op. cit., I, 98 and 137: “. . . wir wollen den Namen 6ffentlich-rechtlicher 
Vertrag, nachdem er seinen Dienst getan hat, nicht weiter verwenden. .. .” 

135 Jedlicka, op. cit., 84: “. .. es ist wohl heute iibereinstimmend anerkannt, dass die Kon- 
zession auf einen einseitigen 6ffentlich-rechtlichen Hoheitsakt beruht....” 
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However, this analysis does not exclude the existence of conventional 
operations in the administrative field. But these are “civil,” regulated 
by the civil-law codes; a most striking characteristic of this system is the 
active participation of the state and other public law entities in commerce 
under the traditional doctrine of the fiscus. By this fiction, such entities 
have the same status as any contracting individual and therefore may 
engage in ordinary legal transactions on equal terms with private persons. 
For all cases arising out of such contracts, the civil judge is obviously 
competent, regardless of the legal nature of the parties. This category 
includes most supply or public works contracts, all others being con- 
sidered unilateral acts with a contractual basis.'** 

Of course, this classification does not cover all the phenomena of modern 
administrative law. In spite of its traditional reticence, the Germanic 
theory is aware of this and acknowledges the existence of administrative 
contracts, in three subsidiary and, so to say, residual forms: 

First, agreements between two administrative bodies (e.g., contracts 
between municipalities) based on their complete equality and designed to 
improve the “internal” co-ordination of their tasks; these are Verein- 
barungen'*’: 18 in the generally used terminology; 

Second, agreements between individuals, referring directly or indirectly 
to some administrative activity (e.g., assessments of taxes or other obliga- 
tions connected with the maintenance of roads) ;!* 

Third, the doctrine tolerates, because of practical requirements and 


186 Friedrich Tezner, “Die Privatrechtstitel im 6ffentlichen Recht,” 9 Archiv des 6ffent- 
lichen Rechts, 325, 489 (1894); R. H. Hernritt, op. cit., 446. 


W. Jellinek, op. cit., 253: “... vielfach werden die sog. Vertriige nichts anderes sein als 
zweiscitige Verwaltungsakte ... Auch die ‘Vereinbarungen’ sind wohl als zweiseitige Verwal- 
tungsakte gedacht....” v. Turegg, op. cit., 158: “Bei genauerem Zusehen stellt sich heraus 


dass es... fast ausschliesslich auf privatrechtliche Einfliisse zuriickzufiihren ist, wenn vor 
allem die altere Lehre ohne die Einrichtung des éffentlichrechtlichen Vertrages nicht aus- 
zukommen glaubte...Die dem Verwaltungsrecht angemessene Form ist diejenige des 
zweiseitigen Verwaltungsaktes. .. .’’ 

187 Otto Mayer, op. cit., II, 431 (note 16). See also, e.g., L. Adamovich, of. cit., 83, who 
identifies such “contracts of public law” with the aforesaid “Vereinbarungen,” defined as 
follows: “‘Vereinbarungen der rechtlich gleichgeordneten Kérperschaften die im Streitfall von 
den Verwaltungsbehérden auszulegen und zu entscheiden sind.” Examples: agreements 
between member states of the Union (art. 107 of the Austrian constitution), financial agree- 
ments between the Union, the member states and local authorities, agreements between 
the latter concerning joint action, material provisions as to the division or junction of munici- 
palities or their sectors (see W. Jellinek, of. cit., 253 f.). 

188 Maurice Hauriou considers such agreements as “‘administrative contracts,” contrary to 
the jurisprudence of the French Tribunal des Conflits; he mentions them as “conventions 
innomées passées entre Administrations publiques pour assurer le fonctionnement d’un service 
public” (op. cit. I, 215). 

139 See Fritz Fleiner, of. cit., 48 and 337 f.; Apelt, op. cit., 134 f., W. Jellinek, op. cit., 253 f. 
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contrary to the tradition of the whole system,'° a species of individual 
and sporadic agreements between the administration and individuals, 
providing in exceptional cases for the regulation of their mutual relations 
concerning public utilities (Anstaltsbenutzungsvertrége, Fernsprechan- 
schlussvertrdge, etc.), for settlement of questions connected with expropri- 
ation, simplification of taxation, etc. While the first of these accessory 
conventional devices serves to connect two administrative bodies as- 
suming parallel tasks,'' and the second applies administrative law solu- 
tions to certain relations between individuals, the third is still regarded 
as a marginal, pathologic, paralegal, or even illegal, phenomenon (a 
mere fact without genuine legal consequences). However, this category is 
admitted both in the administrative jurisprudence’ and increasingly 
also by authors'* who refuse to compromise facts and must reluctantly 


1 Conrad Bornhak, Grundriss des Verwaltungsrechts in Preussen und im deutschen 
Reiche, 9th edition, Leipzig (1928) 35: “Soweit ... der Staat und seine Verwaltung in seiner 
hoheitlichen Natur auftritt und seine Herrschaft betitigt, ist ein Vertrag unmdglich. Denn 
es fehlt die Gleichstellung der Rechtssubjekte wo die Staatsgewalt mit ihren Untertanen in 
Beziehung tritt. Die allbeherrschende Staatsgewalt kann sich gegeniiber den ihr Unterworfenen 
garnicht rechtlich binden. Das gilt nicht bloss von der gesetzgebenden Staatsgewalt, so dass 
die verwaltungs-rechtliche Vertrige méglich waren. . . .”” See also v. Turegg, op. cit., 121/2. 

141 See, e.g., R. Nebinger, of. cit., 35, 39, 57, 59 (two characteristics of the ““Vereinbarung”: 
“kein Interessenausgleich,” “kongruente Interessenlage’’). 

12 Jurisprudence of administrative tribunals in Southern Germany (e.g., Bavaria VgH. 
56, 133; 57, 28, 136). See Zinser, “Der allgemeine Teil des dffentlichen Rechts,” 39 Verwal- 
tungsarchiv (1936) 262. 

43 Ernst Forsthoff, op. cit., 218: “...im Verwaltungsrecht sind éffentlich-rechtliche 
Vertriage eine hiufige Erscheinung. Vielfach werden sie in den Gesetzen selbst als Mittel zur 
Regelung einzelner Verhdltnisse vorgesehen (preussisches Wassergesetz vom 7 April 1913, 
preussisches Volksschulfinanzgesetz vom 2 Dezember 1936, Zwecksverbandgesetz vom 7 
Juni 1939, Wegerecht, Baurecht ...) nicht selten aber entbehren sie auch des gesetzlichen 
Inhalts. Ein wesentlicher Grund fiir die Verbreitung der 6ffentliche-rechtlichen Vertrage ist 
mit dem Aufbau der deutschen Verwaltung gegeben. Die Verwaltungsfunktionen verteilen 
sich auf zahlreiche relativ selbstindige Triger, die sich vielfach auf der Basis der Gleichord- 
nung bei der Wahrnehmung ihrer Obligenheiten begegnen. Damit sind die natiirlichen Vor- 
bedingungen fiir den Abschluss von Vertrigen gegeben. Aber die angefiihrten Beispiele zeigen, 
dass nicht nur gleichgeordnete, sondern auch im Verhiltniss der Uber- und Unterordnung 
stehende Verbinde miteinander paktieren. Unter diesen Umstinden kann es nicht angehen, 
dem Vertrag das Heimatrecht im Verwaltungsrecht abzusprechen, wie das geschehen ist. 
Das hiesse der Rechtwissenschaft einen schlechten Dienst erweisen, die vor Rechterschei- 
nungen—welche fest in Brauch und Ubung stehen—nicht kapitulieren darf, will sie nicht 
den Zusammenhang mit der Rechtswirklichkeit verlieren. Vielmehr wird es sich zuniachst 
einmal darum handeln das gewiss nicht zufillige Auftreten des Vertrages innerhalb 
der modernen Formen verwaltungsmissiger Handlung zum Verstandniss zu bringen und 
dann in die eigentliche rechtliche Wiirdigung einzutreten...P. 221: “Lange Zeit war der 
éffentlich-rechtliche Vertrag ausserordentlich umstritten, nachdem Otto Mayer ihn prinzipiell 
verworfen hatte. Dieser Streit ist weithin abgeklungen, denn der Vertrag hat sich gegen alle 
wissenschaftliche Anzweiflungen behauptet.... Die allgemeine Rechtsbasis des 6ffentlich- 
rechtlichen Vertrags ist... gesichert... .” 
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yield to practical requirements." As no general theory has been developed 
to explain such agreements, this intricate problem is approached"® in- 
ductively; typical cases are listed, in which such agreements are used 
in practice,4° and an effort is made to classify somehow “administrative 
contracts” within the system of legal and administrative institutions. 
While Vereinbarungen are considered genuine administrative law agree- 
ments,!? administrative contracts between the administration and 
individuals are admitted as exceptions to the contrary rule (unechte 
offentlich-rechtliche Vertrdge).'* There are still theoretical doubts on their 
real legal character, and the authors often refuse to distinguish these 
from unilateral administrative acts or undifferentiated civil contracts, 
in spite of their obvious special features. To safeguard public interests 
and provide for the termination of such contracts, Germanic theory 
resorts to an analogy with international public law and applies the clause 
rebus sic stantibus.'° 


14 See also Hans Helfritz, Verwaltungsrecht, Hannover (1949) and 8 NF Archiv des 
éffentlichen Rechts; Nebinger, op. cit., 277;and the bibliography quoted by Forsthoff, op. cit., 
224. 

145 See Forsthoff, op. cit., 221: “Dem 6ffentlich-rechtlichen Vertrag ist auch die inhaltliche 
Fixierung auf ein bestimmtes Gebiet fremd. Er verteilt sich auf viele Spalten des Verwaltungs- 
rechts und ist deshalb naturgemiiss auch schwer in feste Formen und Begriffe zu fassen. . . .” 
See v. Turegg, op. cit., 99: “. .. Die Stellung der éffentlich-rechtlichen Vertrage im modernen 
Verwaltungsrecht is noch ungeklart....” 

46 Jaschkowitz, “Der Vertrag im Beamtenrecht,” 56 Archiv fiir dffentliches Recht (1929) 
321 f.; E. Zimmermann, “Vereinbarungen zwischen Steuerpflichtigen und Steuerbehérden,” 
10 Zeitgem. Steuer und Finanzfragen (1929) 269 f.; G. Lammers, ‘“‘Der 6ffentlich-rechtliche 
Vertrag im Hamburger Baurecht,” A 11 Hans. R. G. Z. (1928) Sp. 478 f.; Walther, “Der 
Fernsprechanschluss, ein 6ffentlich-rechtlicher Vertrag,” 34 Verwaltungsarchiv (1929) 229 
f.; K. Heyband, “Unternehmervertrag und Ortsstatut, ein Beitrag zur Auslegung des §15 
des preussischen Fluchtliniengesetzes vom 2 Juli 1875,” 29 Verwaltungsarchiv (1922) 295 f.; 
Bolling, ‘““Der ‘Auskreisungsvertrag,’” 12 Z. Selbstverwaltung (1929) 512 f., etc. 

47 See Friedrich Giese, op. cit., 21 and 94/96: “ ‘echter’ Sffentlichrechtlicher Vertrag.” 
This author, as the majority of the German writers, considers that such agreements may not 
deal with the exercise of state sovereignty (‘‘Ausiibung von Hoheitsrechten”) and are seldom 
(“vereinzelt”) founded on legal provisions. See v. Turegg, op. cit., 99: ’Der Gegenstand 
des Vertrages scheidet aus der Hoheitsverwaltung aus und wird nicht hoheitliche 
Verwaltung ... Auf dem Gebiete der nichthoheitlichen Verwaltung dagegen sind 6ffentlich- 
rechtliche Vertrige méglich . . .” (121/2). Lehmann, Allg. Teil des B.G.B. (3rd edition /1928/ 
24), does not consider the ‘“‘Vereinbarung”’ as a specific source of law but as “nur ein Entste- 
hungsvorgang fiir autonome Satzung..., kein zweiseitiger Vorgang.” 

48 See Fr. Giese, op. cit., 95/96. 

49 Forsthoff, op. cit., 224: “Das Rechtsinstitut, das die Lésung vom Vertrage erméglicht 
ist die clausula rebus sic stantibus die im biirgerlichen und Vélkerrechte seit langem anerkannt 
ist und auch hier zur Wirkung kommt. Ihre Anwendung ist dann zulassig wenn sie das éffent- 
liche Interesse zwingend geboten ist. Eine bloss nachtrigliche Verinderung der Vorteile und 
Nachteile reicht dazu jedoch nicht aus. ...” See also Erwin Ruck, op. cit., 123 and Walter 
Jellinek, op. cit., 254. 
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Finally, within the context of this dualist system par excellence, 
stress is laid on the role of private law resulting from the historical] 
evolution, the special confidence in civil courts (as contrasted with the 
French régime administratif),'*' and the limitation of the competence of 
administrative tribunals to control of the legality of unilateral acts;!* 
in this connection, the classic doctrine of the fiscus is particularly im- 
portant.'®* In this system, the area regulated elsewhere by administrative 
contracts, conceived as an administrative law institution, is divided into 
civil contracts and unilateral acts. Such hybrid phenomena as appear 
in practice, are reduced to one of these categories.!** Ambiguous and 
flexible solutions still repel authors seeking more precise classifications. 
Inventiveness in administrative adjudication has little or no influence 
on the contractual field but influences other branches of administrative 
law (e.g., in Austria and in some German countries, ‘administrative 
procedure”’ as affecting unilateral administrative acts).'** 

Therefore, when an embryonic administrative contract appears, it is 
immediately driven back into one of the two recognized categories of 
administrative action or at best figures as an exception. Such rudi- 
mentdre Gebilde mit Vertragscharakter'** denote either explicit legal 
provisions or customary law,'*” in each concrete case the special circum- 
stances!®* being taken into account. The fundamental differences between 

150 See G. Langrod, of. cit., I, 49 f. (Austro-German “régimes mixtes d’Administration” 
and French “régime administratif’’). 

151 This confidence dates from the time when administrative tribunals had not yet been 
created by the “Rechtsstaat” and individuals had to be given at any cost a possibility of 
defending their rights against arbitrary action by the administration. 


152 Al] indemnity cases (“contentieux indemnisateurs’”) connected with the material re- 
sponsibility of the state are solely cognizable by civil courts. 


1583See Fritz Fleiner, op. cit., 35: “...Der Fiskus war der Priigeljunge fiir den 
Staat geworden.” See also Otto Mayer, op. cit., I, 22. 
154 Nebinger, op. cit., 277: “... Man muss sich davor hiiten einen 6ffentlich-rechtlichen 


Vertrag schon iiberall dort finden zu wollen, wo eine Zustimmung des beteiligten Privaten 
zur Begriindung oder Verinderung 6ffentlicher Rechtsverhiltnisse erforderlich ist... .” 
Hernritt, op. cit., 44 considers them as “...konstitutive Verwaltungsakte welche ihre 
Grundlage in einer auf Hervorbringung eines 6ffentlich-rechtlichen Erfolges gerichteten 
vorausgehenden Willensiibereinstimmung der Vertreter der Sffentlichen Gewalt mit den 
Beteiligten oder in einer Vereinbarung dieser letzteren untereinander haben (Verwaltungsakte 
auf Willensiibereinstimmung). .. .” 

155 Owing to this creative jurisprudence of the former Administrative Tribunal in Vienna, 
the pure “administrative procedure” (concerning administrative authorities and not adminis- 
trative judges) was codified in 1925 in Austria and during the following years in Czecho- 
slovakia, Poland, and Yugoslavia, providing for a remarkable progress in administrative law 
and administrative practice. 

156 See Karl Kormann, op. cit., 41. 

157 See H. Helfritz, op. cit., 36. 

158 “Besondere Verhiltnisse des Einzelfalls” (bidem). Forsthoff states that as there is no 
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this system and the French are insistently stressed: on the one hand, the 
latter accepts the theory of inequality between contracting parties, 
while the former rejects it;!** on the other, German and Austrian law 
has developed no general system of administrative contracts on the 
French pattern, neither distinguishing particular areas to which such a 
system always applies, nor providing prescribed forms of contracts.1% 
Thus, in principle, administration remains in the framework of ancient 
forms, rather rigid and often inadequate, but the authors are comforted 
by the clarity ensured in classification. Nevertheless, life proves stronger 
than doctrine; the existence of exceptional cases (atypische Tatbestinde, 
Was aus der Norm fallt)'" is admitted, and thus contractual phenomena 
sui generis are introduced. These the authors approach more or less 
negatively, excluding a priori the idea of contract wherever unilateral 
administrative action is required by law or is inconsistent with the 
nature of a given state function.'® The prevalent idea is to limit such 
exceptions to the field of economic management,'® in which the element 





public law rule in this matter, and as it is impossible to apply analogous private law rules, 
this area must not be considered, however, as a “rechtsleerer Raum,” but general legal prin- 
ciples must be applied; these “allgemeine Rechtsgrundsitze” are to be found in the Civil 
Code inasmuch as it regulates agreements regardless of the legal field to which they are applied 
and provided that results are adjusted to public law. 

169 See Forsthoff, op. cit., 221: “Mit dem privatrechtlichen Vertrag hat er (der éffentl. 
rechtl. Vertrag) eines gemein: die Koordination der Partner. Sie ergibt sich aus dem Wesen 
des Vertrags der das Gegenteil des Befehls, nimlich eine einvernehmliche Regelung darstellt, 
(abweichend der contrat administratif . . . Ein solcher auf der Basis der Ungleichheit ruhender 
Vertrag ist nach deutschen Rechtsbegriffen nicht vorstellbar). Daraus ist jedoch nicht zu 
folgern, dass die Vertragspartner nach ihrem rechtlichen Range iiberhaupt gleich sein miissten, 
denn dann kénnte der Staat solche Vertriige iiberhaupt nicht abschliessen, da er innerhalb 
seines Gebietes einen ranggleichen Partner nicht hat... Entscheidend ist vielmehr dass 
sich die Partner in Ansehung des vertraglich zu regelnden Sachverhalts koordinieren. . . .” 

1 See Forsthoff, op. cit., 221: “Das deutsche Recht ist weit davon entfernt ein 
den franzésischen contrats administratifs entsprechendes Gegenstiick zu besitzen unter denen 
das franzésische Verwaltungsrecht alle Vertrige zusammenfasst. . . .” 

161 See Forsthoff, op. cit., 220, who lists the drawbacks of administrative contracts: diffi- 
culty of further unilateral modifications by the administration, possible harm to the principle 
of equality, lack of adequate publicity. ; 

162 See Forsthoff, op. cit., 222: “Die Koordinierung ist dort verwehrt wo das Gesetz ein 
einseitig hoheitliches Handeln vorschreibt und weiter dort unzulissig, wo sie sich aus der 
Natur der staatlichen Funktionen verbietet. So sind z. B. Vertrige, Abreden und bindende 
Zusagen iiber die Handhabung der gesetzgebenden Gewalt unter allen Umstinden nichtig. . . .” 

163 See v. Turegg, op. cit., 99: ““Meines Erachtens sollten die dffentlich-rechtlichen Vertrige 
auf die nicht hoheitliche Verwaltung beschrinkt werden. Abzulehnen ist m.E. auch der 
Gedanke, dass es neben den Vertrigen Offentlich-rechtliche Vereinbarungen mit Normcha- 
rakter geben soll...” (121/2): “Die altere, an das Zivilrecht ankniipfende Ansicht glaubte an 
die Mitwirkung Privater beim Verwaltungsakt . . . nur die Annahme eines éffentlich-rechtlichen 
Vertrages erklaren zu konnen (Beamtenverhiltniss vor allem)... .”” However, see Nebinger, 
op. cit., 277: “. .. das Sffentliche Recht kennt eine Reihe von Fallen in denen durch Vertrag 
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of command has no dominant part, but also in this connection, doctrinal 
opinion remains unsettled. 
V 

Soviet administrative law also and dependent systems in the “popular 
democracies” have not developed administrative contracts as a special 
administrative concept, in addition to civil contracts.'** Nevertheless, 
agreements are extensively used, while the administrative action of the 
state penetrates all fields of economic life.’®* Indeed, the communist 
system utilizes contracts to a great extent in order to achieve its aims in 
legal, economic, social, and administrative areas. As the traditional 
Western dualism between public and private law, on the one hand, has 
been abolished and replaced by a unified conception of law'® and, on 
the other, the whole collective life has been “publicized” by restricting 
the genuine application of private law, conventional forms such as 
existed in the Russian system of private law, are used to carry out com- 
plex revolutionary aims. Thus, this legal device survives as a conscious 
adaptation to the new requirements of planned economy in communist 
society. The absolute transformation of the individual’s part in this 
society is important in this connection. 

Therefore, communist administration may resort indifferently to con- 
tracts or unilateral acts, whichever seem better adapted to the aims 
pursued; administrative activity is absolutely elastic, unbound by rigid 
legal provisions,'® at least in theory. In practice, “democratic centralism,” 
the basic principle of any communist administration,'®* compels lower 
authorities to observe strictly not only the national plans (made several 
years in advance), and general rules laid down by ministries (in the 
technical field) or by cells of the one party in power (in the political 
field), but also pre-established standards.! 








hoheitliche Beziehungen begriindet oder geindert werden mit den Folgen der Entstehung eines 
6ffentlichen Rechtsverhiltnisses das dem Einzelnen einen gewissen Anteil an der Gestaltung 
der hoheitlichen Beziehungen einraiumt. .. ” 

164 See Denison, Teoria gosudarstwa i prawa, Moscow (1948) 412. 

165 See Ludwik Bar, “Kontrakt w gospodarstwie socjalistycznym” (in Polish), 7/8 Gazeta 
Administracji, Warsaw (1949) 298 f. 

166 See Denison (ibidem): “conscious result of the will of the working class in power.’’ See 
also G. Langrod, ‘“‘Le contrat dans |’Administration soviétique,” 3 Revue internationale des 
Sciences administratives, Brussels (1951). 

1687 See L. Bar, ibidem. 

168 See G. Langrod, “Le ministére public, organe de contréle de |’Administration, dans les 
pays de l’Est européen,” 4 Revue internationale de Droit comparé, Paris (1950) chap. 4; id., 
“Les traits essentiels de l’Administration publique en régime communiste,”’ 22 La Revue ad- 
ministrative, Paris (1951) 423 f. 

169 Namely: general conditions of supply, delivery, and transport of goods and “hierarchy” 
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Contracts, as thus employed, “civil’’ in name and also in semblance, 
are being progressively “publicized” —an indirect result of the limitation 
of private law, in accordance with the philosophy and economic basis 
of the communist system. This trend likewise is directly due to various 
arrangements or special proceedings, introduced either in fact or also 
by law, on account of the requirements of all administrative action; and 
finally, such agreements are only “internal,” similar to the German 
Vereinbarungen, between two public authorities. Obviously, under these 
circumstances, the less importance civil contracts between individuals 
have in communist countries, the more will the concept there be adapted 
to the situations in which it is utilized. This is the starting point of an 
evolution taking place in every communist régime and finally leading 
to increasing specialization of contracts to fit their new role in the directed 
economy and socialization of the collective life. 

This is then a new instrument, of “civilian’’ origin, but having a specific 
character, nearer to a unilateral regulation than to a genuine agreement 
of free wills.'° The entire huge machinery of communist planning thus 
is founded on a conventional system composed of contracts between 
administrations. Until 1925, the mutual obligations and rights of all 
administrative bodies of the planned economy were regulated in the 
U.S.S.R. by unilateral acts carrying out distribution plans;!”' thereafter, 
these matters have been regulated by periodic, compulsory contracts 
each year on all levels of the administrative apparatus. This phenomenon 
has economic!” and psychological'” reasons, as well as legal effects.” 





of periodic “internal” contracts prescribed a@ priori for the performance of “general” and 
“local” plans. (See Sobranie postanowlenij i rapriozenij Sowieta Ministrow R. S. F. S. R., No. 9 
(1949) 68.) 

17” See René David, Le données fondamentales du Droit soviétique (1st volume of Le Droit 
soviétique by R. David and J. N. Hazard), Paris (1954) 194: “Les actes administratifs pris 
pour concrétiser le plan et permettre son application dans la pratique, n’imposent pas aux 
intéressés, directement, d’exécuter des actes matériels, mais leur imposent seulement de 
conclure des contrats par lesquels naitra l’obligation pour eux d’accomplir ces actes. Cette 
voie oblique... est... fort utile car elle appelle l’attention des intéressés sur ce qu’ils ont 
a faire et sur leur responsabilité, autrement et mieux que ne ferait un simple acte adminis- 
tratif, et elle contribue a faciliter le fonctionnement des régles de comptabilité.... Mais il 
n’en reste pas moins que le principe moral de Ja sainteté des contrats et de fidélité 4 la parole 
donnée n’est plus le seul fondement, ni méme, peut-étre le fondement essentiel du contrat; a 
lui s’ajoute, le dominant, le principe, d’ordre essentiellement économique, de discipline du plan, 
con¢u dans l’intérét de la nation. .. .” 

™7 See the regulation of the Council of U.S.S.R. Commissars of January 14 and March 20, 
1930 (S.Z. No. 4, item 52 and No. 18, item 166). 

12 W. Molotow, W bordie za socjalizm, 2nd edition, Moscow (1935) 268 f. and Sierebrow- 
skij, Osnowy sowietskogo gosudarstwa i prawa, Moscow (1947) 325. 

13 G, Langrod, op. cit. (Le contrat dans l’Administration soviétique) passim. 

™ Wenediktow, Gosudarstwiennaja socialisticzeskaja sobstwiennost, Moskow (1948). 
Contracts have been compulsory in U.S.S.R. since 1930 (see supra, note 171). 
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The contracts, actually concluded or simply presumed,!® evidence 
equality between the contracting parties (principle of “vertical equality” 
within the administration’*®) and form the basis of their civil liability 
and even a criterion of their legal personality.” But these could ob- 
viously be replaced by a system of unilateral orders and rules'”* without 
transformation of its nature. The contractual form is chosen for oppor- 
tunistic reasons, even in preference to any other in case of uncertainty, 
in order to promote competition between administrative entities, to 
facilitate imposition of future sanctions, and to provide the semblance 
of a certain autonomy of the contractors.!” 

It is an important feature of these contracts that interference of the 
ordinary courts is excluded by law, disputes being settled by so-called 
“economic arbitration.” Indeed, all conflicts between entities of the 
socialized economy regarding patrimonial rights and obligations are 
excluded a priori from the competence of judicial tribunals, though they 
usually have jurisdiction over contracts. Since such conflicts are excluded 
also from official channels within the administration, only resort to special 
arbitrators (Gosarbitraz) remains possible.'*® Since 1931, these arbitral 
boards have been external to the judicial machinery; they supervise the 
conclusion and execution of contracts, ensure the unification and cen- 
tralization of their control, exert discipline in the performance of plans 


176 There is indeed a presumption in favor of the contract even when it is not yet concluded, 
in view of the requirements of timely performance of economic plans. 

176 Theory of A. Wishinski (in 3 Sowietskoje Gosudarstwo i prawo, (1939) 21 f.) incorporated 
in the principles established by the Legal Institute of the Academy of Sciences of U.S.S.R. 
as regards the system of socialist soviet law (published in Moscow (1941) 8 f.). 

17 This legal character results in principle from the status of any administrative body. 
But when there is no such provision, it is presumed from the capacity to enter into economic 
contracts, according to article 13 of the soviet Civil Code (see N. S. Bratus, Juridiczeskije 
lica w sowietskim grazdanskom prawie, Moscow (1947) and Wenediktow, 11 Sowietskoje 
Gosudarstwo i prawo (1948) 68 f.). 

178 See K. Grzybowski, op. cit., 80. These contracts are compulsory (see supra, note 174); 
parties therefore are no more free to contract or abstain. The margin left by the “hierarchy” 
of plans and contracts is very small. Pre-established formulas are very important. 

179 Even when exceptionally unilateral acts are utilized instead of a contract (e.g., supplies 
ordered directly by plans concerning agrarian or coal production in general, etc.), soviet authors 
consider such phenomena as a special type of bilateral acts, their structure being fundamentally 
identical to that of contracts (see M. M. Agarkow, Textbook of civil obligations, in Russian 
(1940) 126). 

18 See decrees of 1922 replaced by the law of May 3, 1931 (S.Z. No. 26, item 203) and 
Pruszyckij, Arbitr. Komisji (in Encycl. Gosud. i prawa, I, 155 f.); W. Mozejko and Z. Szkun- 
din, Arbitraz w sowietskom choziajstwie, Moscow (1948); S. Abramow, Sowietskij grazdans- 
kij proces, Moscow (1952) 402 f.; M. Szalupa and J. Donde, Gosudarstwiennyj arbitraz z 
SSSR, Moscow (1953). 
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(by special systems of accounting, labor pedagogy, etc.), and finally 
settle conflicts concerning contracts, whether subsequent or even antici- 
patory (differences as to future provisions). The arbitrator may also 
prescribe appropriate rules for the parties, without being bound by their 
respective claims; the procedure is summary and informal, adapted to 
the needs of economic planning at all administrative levels.'*! On his own 
motion, the arbitrator may order either modification or termination of 
the contract.!® 

In the field of public service in the communist system, although there 
is a “civil” contract between the state and the individual, adopted along 
with a unilateral nomination, the relation is obviously a status. In fact, 
the development of collective labor contracts has integrated the workers 
in large groups,'** with the consequence that the will of an individual 
worker has little influence on the agreement; the will of the trade-union, 
transformed in an administrative or para-administrative cell, and of the 
authorities administering the economic plan, prevails. Though private 
law contracts are quantitatively far more important than appointments,'™ 
the situation of the individuals concerned is absolutely standardized. 

Finally, although contracts apparently are utilized far more frequently 
in communist administration than in other systems, such contracts either 
are internal technical instruments sui generis of co-operation between 
administrative units, or are absolutely standardized without any real 
content, more or less compulsory and automatic. The unilateral act 
appears under the contractual surface. Contract, formally “civil,” be- 
comes more and more administrative, the administration (and particu- 
larly the cells of socialized economy") being the most important con- 
tractor in the country. But this enrichment of administrative devices in 
communist régimes has little in common with genuine conventional action 
such as exists in other administrative systems. 


18 This example of soivet arbitration is faithfully imitated by other communist régimes. 
See, e.g., the Polish laws of April 19, 1950, and of May 25, 1951; the Czecho-Slovakian law of 
June 13, 1950; the institution of “Vertragsgericht” in Eastern Germany, etc. 

18S. Buczkowski, “Rola arbitrazu w gospodarstwie socjalistycznym” (in Polish), I-G 
Annales Universitatis Mariae Curie-Sklodowska, Lublin (1954) 209 f. 

183 See K. Grzybowski, op. cit., 80; Paszestnik, ‘“‘Woprosy kolektiwnogo dogowora S.S.S.R.,” 
4 Sowietskoje Gosud. i prawo (1948) 38 f. 

184 Laws on five-year plans explicitly mention the appointment of contractual workers by 
the administration. 

'85 The public administration in the communist régime has but little in common with the 
classical pattern of traditional public administrations: it has become mainly economic, engaged 
in managing industrial and commercial enterprises. Forms of structure and organization 
change therefore as well as typical proceedings. 
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VI 


To sum up in the light of the above comparative survey, while the 
utilization of contracts for administrative purposes is spreading and 
asserting itself in all quarters, the legal rules which have been developed 
concerning “administrative contracts” offer a whole scale of various 
hybrid and ambiguous solutions. These range from mechanical applica- 
tions of private law rules, to different forms of penetration of administra- 
tive law in this area, and to the creation of a genuine contract sui generis, 
such as appears in the French “régime administratif” or in the charac- 
teristic theoretical and practical trends of the common-law countries. 

In this connection, it is obvious that the difference between the French 
system and those in which Austrian and German legal and administrative 
thought prevails, is far greater than between the French and the two 
Anglo-American systems, which in spite of manifold differences, approach 
the French pattern.'** Not for philosophical reasons, but to meet purely 
practical requirements, the concept of contract is being shaped to fa- 
cilitate administration in improving performance of its difficult tasks 
and to provide a means of more concrete and prompt solutions in situa- 
tions presenting a variety of complications. In addition, multilateral 
conventional arrangements promote better collaboration between individ- 
uals and the administration wherever it seems indispensable, and at the 
same time establish a certain equilibrium between the public welfare, 
on the one hand, and the legitimate rights and interests of individual 
contractors, on the other. 

The degree to which administrative contracts become specialized is 
directly proportionate to the “intimacy” of the relationship between 
the parties, to the extent of the individual’s integration in administrative 
action. When, e.g., in the German and Austrian system, such specializa- 
tion is generally rejected and, under the influence of traditional habits, 
only “‘civil’’ contracts are utilized in addition to unilateral acts, the legal 
machinery no longer corresponds to administrative requirements; the 
classification of forms utilized is perhaps clearer, but less adequate. 


186 H. Street, op. cit., 185, suggests explicitly that Anglo-American countries imitate the 
French system, in adapting private law rules on contracts to the requirements of administra- 
tive action wherever specific and more adequate, instead of general, legal regulation is needed. 
As regards the modification of the nature of the contract in general, see, e.g., Louis Josserand, 
“La ‘publicisation’ du contrat,” Introduction 4 l’étude du droit comparé (Recueil d’études 
en l’honneur d’Edouard Lambert, 5° partie: “Le droit comparé comme science sociale,” 
Paris (1938) vol. 3; 143 f.) 
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Even “civil’’ contracts appear more and more to take the form of agree- 
ments sui generis, subject to special rules, as is evidenced by the develop- 
ments in the Anglo-American countries and, even in spite of pronounced 
opposition, by the tendencies in the Austrian and German systems. In 
the communist régimes, obstinacy in upholding the “civil-law’’ form 
becomes a fiction. 

To find more precise criteria, it is obviously necessary to search in 
various directions, the present jurisprudential solutions being unsatis- 
factory and uncertain. One might, for instance, as Mitchell does, en- 
visage a differentiation between administrative agreements to be per- 
formed within a short space of time, which would be classified among 
private law contracts, and other more complex longtime arrangements, 
to be considered as “‘administrative contracts” with special rules. One 
might also look for a more conspicuous line in the field of public service 
between statutory and contractual employment, wherever the use of the 
latter is accessory. The definition of judicial control over the related 
conflicts also demands a steady effort toward simplification and pre- 
cision; especially does comparative study prove beyond doubt the con- 
nection between the development of administrative contracts as a legal 
institution, on the one hand, and the specialization and intrinsic merits 
of such control by a particularly competent court, on the other. 

In this comparison, observing and opposing the various systems, it is 
surprising to find that the century-old classification of legal systems is 
no longer decisive in this field. The border line has moved; it divides the 
European continent, first in the East, separating the communist and 
noncommunist administrative régimes, second in the West, separating 
the traditions and achievements of French legal thought from the German 
and Austrian, while the Anglo-American countries are gradually ap- 
proaching French thought. Everywhere a sector of administrative action 
tends to become conventional, and one of its parts frees itself from private 
law, seeking a specialized legal formation. This sector and this part are 
the same everywhere. While every system preserves its own distinctive 
characteristics, there arises in fact a unity of conceptions and trends, 
which seeks adequate theoretical explanation and compels the jurist to 
recognize its consequences as regards legal form. Thus, unilateral ad- 
ministrative acts must be supplemented by “contracts,’’ considered as 
“common acts” resulting from a collaboration between a public body 
and one or many individuals. Such comparative study leads also to the 
discovery in this field of a direct and underestimated connection between 











364 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


the postulates of administrative science (stricto sensu) and the achieve- 
ments and possibilities of administrative law.!*7 


18 As regards international administrative law, the provision of article II, item 4, of the 
status of the Administrative Tribunal of the International Labor Organization (adopted by 
the I. L. C. on October 9, 1946, and modified on June 29, 1949), extending the competence of 
this tribunal to conflicts connected with contracts concluded by the Organization, possibly 
provides for the eventual jurisprudential development of specific regulation for certain con- 
tracts of an international administration (insurances, supplies, public works, transports, etc.). 
This eventuality is particularly important as specialized agencies of the U.N. (I.L.0., W.H.O., 
UNESCO, F.A.O.,1.T.U., W.M.O.) have already acknowledged the competence of this tribunal; 
(see Fr. Wolf, “Le Tribunal administratif de !’O. I. T.,” 2 Revue générale de Droit inter- 
national public, Paris (1954) 4/5 and G. Langrod, “Jurisprudence du Trib. admin. inter- 
national de Genéve,” 4 Revue de Droit international et de Droit comparé, Brussels (1954). 
See also in the regional field, the provision of article 42 of the treaty concerning the European 
Coal and Steel Community, according to which the Court of Justice is competent, when 


there is an arbitration clause, as respects contracts concluded by the Community or on its 
behalf. 














KAZIMIERZ GRZYBOWSKI 


Public Policy and Soviet Law in the West 
After World War II 


Tw TERRITORIAL EXPANSION OF THE SOVIET UNION and the spread 
of Soviet law and government in Eastern Europe, have multiplied the 
number of cases which call for decision on the extent to which Soviet and 
satellite law may be effective in other countries. Broadly speaking, 
problems of conflict of law arising in this connection have originated in 
the treatment of property rights under communist legislation. They are 
quite similar to those which arose from the Russian legislation that came 
before the courts of other countries after World War I. The more recent 
judicial decisions, however, contain many entirely new aspects of the 
problem of legal interpenetration between the Soviet and non-Soviet 
worlds. This is due to the intimate relations which have existed between 
the countries of Eastern Europe and the rest of the Western world. In 
addition, a unique situation has developed in Germany because of the 
division into two political organisms under different types of government. 
Consequently, the courts of the Federal Republic (Western Germany) 
have had to deal with situations without precedent in the judicial practice 
of other countries. 

One of the permanent features of the Soviet and satellite systems of 
property relations is the extreme limitation of individual rights. In the 
initial years of the existence of the Soviet Union, this immediately raised 
the question of the effect of these limitations upon the property rights of 
Soviet citizens in capitalist countries. In order to avoid restriction of such 
private rights abroad, the Commissariat of Foreign Affairs addressed a 
circular letter to the Soviet representatives in foreign countries which 
formulated the doctrine that the regime of property relations established 
by confiscatory legislation was confined strictly to Soviet territory, and 
had no bearing upon the property rights abroad of Soviet nationals. A 
similar circular letter was addressed by the Commissariat of Justice to 
the Soviet authorities in the U.S.S.R. 

It was soon found that this doctrine had an adverse effect upon the 
claims of the Soviet government to the assets of nationalized companies 
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which were located in other countries. American, French, Dutch, and 
British courts frequently referred to these circular letters in order to 
limit the effects of the confiscatory legislation, especially when dealing 
with the claims of the Soviet government. While the Ropit case, involving 
several ships of a Russian nationalized company which the Soviet govern- 
ment sought to recover, was still pending before the French courts, the 
Soviet Commissariat for Foreign Affairs in another letter endeavored to 
reconcile its previous doctrine of unabridged property rights of Russian 
nationals abroad with the extraterritorial effect of the confiscatory 
legislation as far as it was the source of the property rights of the Soviet 
government itself. In the United States, in a case arising from the Litvinov 
Assignment, an official statement of the Soviet Commissariat of Justice 
along the same lines was produced. 

After World War II Soviet and satellite nationalization legislation 
appears, formally at least, to have ceased the practice of confiscation 
without compensation. Some of the nationalization decrees enacted in 
the Baltic republics after annexation by the Soviet Union have provided 
for partial compensation to the former owners. Characteristically enough, 
compensation was decreed in the case of shipping companies. This might 
indicate that the lessons learned in the Ropit case were not forgotten. In 
the satellite countries also, nationalization enacted as a measure of social 
reconstruction, has provided for a measure of compensation. Confiscation 
has been applied only to traitors and to the property of the Axis powers 
and their nationals as war reparations.! 

1 The Jupiter (No. 3), [1927] P. 250; 97 L.J.P. 33, 137 L.T. 333, 13 T.L.R. 741; Herani v. 
Wladikawkaz Railway Co., 1919-1942 Annual Digest 21-22 (1940); Etat Russe v. Compagnie 
ROPIT, (1925) 1925 Clunet 394; Dougherty v. Equitable Life Insurance, 266 N.Y. 71 (1934); 
McGovan, “The Pink Case; The Recognition of Russia and the Litvinov Assignment,” 30 
Georgetown Law Journal (1942) 663 at 671. L.A. Lunc, Mezhdunarodnoe Chastnoe Pravo 
(Moscow, 1949) 158: ‘Soviet law occupies the position, that rights and interests of Soviet 
citizens, based on foreign laws, must be protected, even if similar rights do not obtain in the 
USSR.” See ibid. 198-207. Cf. The circular letter of the People’s Commissariat of Justice of 
September 26, 1923, in 1923 Ezhenedelnik Sovetskoi Justizii, No. 38, and Pereterskii and 


Krylov, Mezhdunarodnoe Chastnoe Pravo (Moscow, 1940) 73; Gsovski, Soviet Civil Law 
(1948) I, 298-308. Zdenek Nespor, in Znarodneni Dolu a Prumyslu (Praha, 1949) I, 30: 


“It often happens that local property is tied to property abroad. Sometimesa foreign company 
has rights in the local enterprise, sometimes again in the possession of that enterprise are 
foreign shares, and rights which belong to another person, the property of which is situated 
abroad. 

“All depends on the attitude of foreign courts with regard to our (Czechoslovak) nationaliza- 
tion decree, and in particular whether they will recognize its extraterritorial effect and enforce 
legal effect produced in our country. 

“In case of the Russian nationalization, decisions of English and American courts have 
denied the legal effect of the nationalization outside the territory of Russia, and for the reason 
that it was enacted without compensation. Also Swedish courts took a negative position. 
Therefore Sections 7 and following of the decree expressed the principle of compensation, as 
regards the rights of persons not hostile to the state ” 
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Conflict of laws involving Soviet legislation in the period between the 
wars has been amply covered in legal literature. It would be superfluous 
to present these problems again in detail. However, it is equally impos- 
sible to avoid reference to the earlier cases, because many principles 
which continue to be valid at present, date back to the years between the 
wars.” 

Broadly speaking, the practice of Western courts has produced a 
system of exceptions from the rules of conflict of laws in force in various 
countries because of the Soviet approach to property relations and the 
rights of the individual in the Soviet Union. These exceptions formu- 
late, on the one hand, various aspects of the doctrine of public policy 
and, on the other, the position of Soviet and satellite laws in the general 
picture of the mutual interpenetration of the national laws of various 
other countries. 


I. EXTRATERRITORIAL EFFECT OF NATIONALIZATION MEASURES 


Almost uniformly, courts of the Western world have stated that, 
while there is no question of the binding force of the Soviet nationaliza- 
tion measures within Russia, their effect stops at the frontiers. English 
courts have held that such measures are acts of sovereignty, and therefore 
without effect outside the jurisdiction of Soviet government.’ Nationaliza- 


2 Nebolsine, “Recovery of the Foreign Assets of Nationalized Russian Corporations,” 39 
Yale Law Journal (1930) 1130-62; Dickinson, “The Recognition of Russia,” 30 Michigan 
Law Review (1931) 181-196; L.E.H., “Validity of Soviet Decrees,’”’ 32 ibid. (1933) 118-119; 
Nutting, “Suggested Limitations of the Public Policy Doctrine,” 19 Minnesota Law Review 
(1935) 196-209; Papps, “‘Effects of the Recognition of Soviet Decrees on Property Located 
in the United States,” 4 George Washington Law Review (1936) 355-367; Doukas, “‘Non- 
Recognition Law of the United States,”’ 35 Michigan Law Review (1937) 1071-1098; Borchard, 
“Confiscation Extraterritorial and Domestic,” 31 American Journal of International Law 
(1937) 675-681; Jennings, “Limitations upon the Application of Foreign Law in Municipal 
Courts,” 26 California Law Review (1937) 117-135; Bergstrom, ‘Effect of Russian Con- 
fiscation Decrees on American Assets of Russian Companies After Recognition,” 88 University 
of Pennsylvania Law Review (1939) 116-118; Chaitkin, “The Rights of Residents of Russia 
and Its Satellites to Share in the Estates of American Decedents,”’ 25 Southern California Law 
Review (1952) 297-317. A list of American cases may be found in U.S. v. Director of Man- 
hattan Co., 276 N.Y. 396, 403, 12 N.E. (2d) 518, 521 (1938). Fawcett, “Some Foreign Effects 
of Nationalization of Property,” 27 British Yearbook of International Law (1950) 355-376, 
lists British cases and earlier British literature on the subject. Continental literature is prolific. 
Numerous articles have appeared in legal periodicals in France, Italy, and Germany; Breer’s 
Die Anwendung Sovietrussischen Rechts in der Praxis der deutschen, englischen und franzési- 
schen Gerichte (Wiirzburg, 1933), Ficker’s Grundfragen des deutschem interlokalen Rechts 
(Berlin, 1952), and Seidl-Hohenveldern’s Internationales Konfiskations- und Enteignungsrecht 
(Berlin-Tiibingen, 1952) contain rich literature. 

* The Jupiter, supra note 1; Sedwick, Collins & Co. v. Rossia Insurance Co., [1926] 1 
K.B. 15: “Russian decrees cannot determine ownership of property locally situate in this 
country.” See also Russian Commercial and Industrial Bank v. Comptoir d’Escompte de 
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tion without compensation was declared to be a mode of seizing property 
which could not be recognized in France.‘ Similar decisions have been 
made by the Swiss,’ German,® and Polish’ courts. 

At the same time foreign courts have recognized that “‘... ordre 
public is unable to prevent situations under which confiscations are facts 
which might produce legal effect... .’”® Confiscation of property in 
Russia transferred property rights, and the courts of many nations 
(French,? German,'® Swedish," Dutch,” and Swiss") have recognized 
that in fact, by confiscating the assets of Russian companies, the Soviet 
government put an end to their existence. It was not so much a question 
of legal regulation as of fact. When the facts warranted, the French," 
English,!® and Dutch’* courts departed from the practice of following the 
law of the country where the company was incorporated, and held, 
instead, the law of the forum competent in all questions relative to the 





Mulhouse, [1925] A.C. 112. Cf. Seidl-Hohenveldern, op. cit., 5. However, courts of various 
countries draw no distinction between various forms of nationalization or confiscation in 
Russia and her satellites. 

4 Etat Russe v. ROPIT, (1925) 52 Clunet 391, 53 ibid. 667, 55 ibid. 674: “L’ expropriation 
survenue 4 |’étranger sans une juste et préalable indemnité ne peut produire en France aucun 
effet sur les biens qui s’y trouvent situés.” (Req. 5 Mars 1928) D.P. 1928, 1.81. Cf. Note 
Savatier, Civ. 14 mars 1939, D.H. 1939, 257. Cf. Seidl-Hohenveldern, op. cit. 47-54, 60 ff. 

5 Bundesgericht in Wilbuschewitch v. Zurich, (1925) 53 Clunet 1110-1113; “Swiss law 
regards as contrary to public order and morals the appropriation by the Russian State of the 
assets of the Russian banks without the assumption of their liabilities guaranteed by these 
assets.” 

6 1928 Juristische Wochenschrift 1232. 

7 Przybylowski, Prawo prywatne miedzynarodowe (Lwow, 1935) 173-174. 

8 1933 Req. 1. 803. British and German courts have considered the cases involving art 
objects confiscated by the Bolshevik government in Russia and offered for sale abroad, and 
have held that as they were confiscated in Russia, the Bolshevik government has acquired 
ownership. Raape, Internationales Privatrecht (1950) 428. See Ficker, op. cit., 104, 11 British 
Yearbook of International Law (1930) 228-229. 

91929 D.H. 459. Cf. Nebolsine, op. cit., 1143. 

10 1928 Juristische Wochenschrift 1232. Cf. Breer, op. cit., 33-34. 

11 Swedish Supreme Court in Stockholms Enskilda Bank v. Amilakvari, 1919-1942 A.D. 
107-108 (1938). Cf. ibid. 110-111, Heirs of Swerintzeff v. Nilsson Aker (1937). 

2 Herani Ltd. v. Wladikawkaz Railway Co, 1919-1942 A.D. 21-22 (1940). 

18 52 Clunet 488-489. 

4 See note 9. Perhaps the fullest treatment of problems arising out of the liquidation of 
Russian companies is given in Perret, La liquidation des ‘“‘Sociétés Russes,’”’ (Paris, 1937). 
Several studies were also published in the Soviet Union: Kelman, Khoziaistvenniie interesy 
SSSR pered angliiskimi sudami (Moskva, 1932). Plotkin, Sbornik reshenii inostrannykh 
sudov po sporam kasaiushchymsia imuchestvennikh interesov Soiuza SSR (1934). 

15 Banque Internationale de Commerce de Petrograd v. Goukassov, [1923] 2 K.B. 691, 
693. The Jupiter, see note 1. Manufacturing Co. I. W. Wormin Luetchg & Cheshire Ltd. v. 
Frederick Huth, 11 British Yearbook of International Law (1930) 230. 

16 Cf. Note 12. McGovan, op. cit., 671. 
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company’s constitution, the capacity of directors to act in its name, and 
to consider share and bearer bonds legally located at the situs of the 
head office of the company. 

After World War II, when the Soviet system expanded into new areas 
of Western Europe, Western courts followed the line established in 
earlier decisions. The confiscatory and nationalization laws of Czecho- 
slovakia gave rise to numerous new cases."” Swiss courts refused to apply 
the Czechoslovak law in determining the validity of a document trans- 
ferring property in Switzerland, which was executed in prison by the 
owner of a nationalized firm. The Federal Court of Switzerland found 
that it was signed under duress, and “‘Swiss public policy requires that it 
should be regarded as void, irrespective of the consequences of duress 
under the law of locus actus.”"* Courts of France and Austria dealt with 
the effect of nationalization on the use abroad of trade marks, trade 
names, and patents. The courts differed. France had an international 
agreement with Czechoslovakia obligating France to protect Czecho- 
slovakian patents and other industrial property in France. Consequently, 
the Paris Court of Appeals had to enforce the nationalization decree as 
regards the use of the trade names, trade marks, and patents in France, 
although it refused to include other property of the nationalized enter- 
prise in France and left such property in the hands of the original owners.’® 
The Austrian court, however, not bound by an international agreement, 
refused to accord the nationalization measures any effect in Austria.?° 

In the first years after World War I, when many countries withheld 
recognition from the revolutionary regime in Russia, European courts in 
general relied upon nonrecognition to deny binding force to confiscatory 
legislation in Russia. However, as time passed and the new regime gained 
recognition abroad, the binding force of these decrees was recognized as 
regards Russian territory but denied outside of it, except when required 
in the interest of justice. Courts of other European countries followed 
that line even though their government did not recognize the Soviet 

7 Compagnie Belgo-Lithuanienne d’Electricité, (1948) Journal des Tribunaux, Belgique, 


104; Hungarian Cloth Co., (1951) 80 Clunet 165-166; Wichert v. Wichert, (1948) 74 Ent- 
scheidungen des Schweizerischen Bundesgerichtes, II, 224: 


“According to the current doctrine of the conflict of laws, the lex rei sitae applies to movable 
as well as immovable property.... The compulsory administration instituted by the 
Czechoslovak State was limited in effect to the territory of the legislating state. The public 
law of a foreign state cannot be applied or enforced in Switzerland, except where Swiss law 
expressly refers to it...or where obligations to that effect are assumed by treaty.” 
Cf. Hardmuth case, (1950) 79 Clunet 1203-4. 


18 Wichert v. Wichert, note 17. 
19 Hardmuth case, note 17. 
2077 Clunet 753. 
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regime at the time.”! In fact, treatment of Soviet law at an early stage 
became divorced from the actual state of international relations between 
the states concerned. The concept of ordre public as understood by the 
European courts was chiefly concerned with regulation of the status of 
the individual, i.e. with the individual’s rights and those practices of the 
Soviet government which infringed such rights contrary to the legal order 
of the forum. 

This line of demarcation was never quite clear to American judges.” 
In the initial period, Soviet decrees were held to have no effect in the 
United States: “confiscation by a government to which recognition had 
been refused has no other effect in law than seizure by bandits or other 
lawless bodies.”’* Later this somewhat peremptory language was modified. 
It was recognized that during a period of nonrecognition, although con- 
fiscatory acts are not law, the courts cannot disregard the actual effect 
that they have had. Private rights and obligations as affected by Soviet 
legislation gave rise to judicial and not to political questions.* 

After the recognition of the Soviet government and the assignment of 
assets of Russian companies to the United States government, two lines 
of thought developed. One, expounded by the United States Supreme 
Court, represented the view that assignment in the form of an interna- 
tional agreement overruled state public policies and gave the Russian 
decrees the force of law in the United States, affecting property located 
therein.2> However, another line of thought developed simultaneously. 
It was formulated by the New York Court of Appeals in G. Frank 
Dougherty and Others v. The Equitable Life Insurance Society which held 
that: “Recognition does not compel our courts to give effect to foreign 
laws if they are contrary to our public policy. Some writers have suggested 
that nonrecognition was an insufficient reason for the refusal of our 


21 Notes 12 and 13. Cf. also Seidl-Hohenveldern, op. cit., 16 ff., 23 ff. 

2 Meyer, “Recognition of Exchange Controls After the International Monetary Fund 
Agreement,” 62 Yale Law Journal (1953) 872. 

% Sokoloff v. National City Bank, 239 N.Y. 158, 145 N.E. 917 (1924). 

*% Russian Reinsurance Co. v. Stoddard, 240 N.Y. 149, 147 N.E. 703 (1925). In James & 
Co. v. Rossia Ins. Co., 247 N.Y. 262, 259, 160 N.E. 364, 366 (1928), the court stated: “We 
have never recognized that government. Its decrees are treated as nullity except in so far as 
there is need to recognize them for the purpose of promoting justice.” 

25 United States of America v. Morgan Belmont and Eleanor R. Belmont, 301 U.S. 324 
(1936). In February, 1942, the U.S. Supreme Court in U.S. v. Pink, 62 S.Ct. 552 (1942), 
held that recognition of the Soviet Government and consequent assignment had an overriding 
effect as regards the New York public policy. 

Both the Belmont and the Pink cases were strongly criticised: Borchard; op. cit., 31 
American Journal of International Law (1937) 675-681; McGovan, op. cit., 30 Georgetown 
Law Journal (1942) 663-673. Cf. Seidl-Hohenveleern, op. cit., 80 ff. 














GRZYBOWSKI: PUBLIC POLICY AND SOVIET LAW 371 


courts to enforce the laws of another country; rather it should have been 
that those laws were contrary to our public policy.”** In the postwar 
years, the argument against giving effect to Soviet legislation because of 
nonrecognition was revived in a modified form in connection with the 
nationalization of Baltic shipping.?” However, it no longer seems to be of 
primary importance. In Zwack v. Kraus Bros. & Co. in which Hungarian 
confiscatory legislation was invoked, Judge Medina reconciled two 
divergent American lines of thought and brought them close to the 
European practice: “Our courts do not recognize the confiscatory acts of 
foreign governments whose acts purport to affect property which was 
not within the territorial jurisdiction of that government, unless a na- 
tional policy of the United States Government requires that such extra- 
territorial effect should be given.’ 

The measure of agreement and divergence between the practices of 
courts of many countries is best illustrated by the Baltic shipping cases 
which were an outcome of the Soviet annexation of Estonia, Latvia, and 
Lithuania, (1940) and the nationalization of the shipping companies in 
those countries. Since the early years following World War I when the 
question of the Russian companies was on the agenda, no other type of 
case has been reviewed by the courts of so many nations (United States, 
Great Britain, Eire, and Canada). At the time of annexation, many 
Baltic ships were on the high seas or in foreign ports. The consuls of 
those countries which refused to recognize the annexation, claimed the 
custody of those ships in the name of the rightful owners. In most of 
these cases, the Soviet government was directly or indirectly involved. 
Sometimes, the Soviet government was represented by the Soviet com- 
pany which took over the property of the nationalized companies. In 
other cases, the lawyer who regularly acted for the Soviet governmental 
institutions appeared in court armed with documents purporting to 
authorize him to represent the original owners. 

In several American cases”® and in a case decided by the High Court 

*% 266 N.Y. 71, 86, 90 (1934). 

7 Cf. notes 29 and 37. 

%93 F. Supp. 963. 

Latvian State Cargo and Passenger SS Line v. McGrath, 188 F. (2d) 1000 (1951). 
See also The Maret, 145 F. (2d) 431 (1944); A/S Merilaid & Co. v. Chase National Bank of 
the City of New York, 71 N.Y.S. (2d) 377, 1047 A.D. 15-17 (1941); Latvian State Cargo and 
Passenger SS Line v. Clark, 80 F. Supp. 453, 1948 A.D. 45-48 (1948); Silberberg v. Kotkas 
et al., 35 F. Supp. 983, 1941-1942 A.D. 72 (1940); Regent v. Regent et al., 35 F. Supp. 985, 
1941-1942 A.D. 73 (1940); In re Grauds Estate, 1943-1945 A.D. 42 (1943); Kareda, Technique 
of Economic Sovietization, A Baltic Experience, 101-2. In Estonia, nationalization decrees 


appeared in the Official Gazette of the Estonian SSR, E.N.S.V. Teataja No. 21, Law No. 226 
and 227. 
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of Eire,*° the fact that annexation of the three Baltic republics was not 
recognized was referred to in the decision. However the real ratio deci- 
dendi was that Soviet decrees have no extraterritorial effect. The Ameri- 
can formulation traditionally followed the terminology of Story: 

“Laws of foreign governments have extraterritorial jurisdiction only as 
a matter of comity... the nationalization decree of the present regime 
in Estonia goes beyond the ordinary legislation regulating everyday 
transaction of business. It is confiscatory in effect and contrary to public 
policy.” 

The Irish judge repeated the British formula: nationalization which 
gives no actual physical possession of assets is without legal effect.*? The 
Foreign Office certified that Great Britain recognized the Soviet annexa- 
tion of Estonia which made Soviet decrees valid as regards the Estonian 
assets of the nationalized company. However, as regards the force of 
Soviet decrees in the forum, the court followed the doctrine established 
in the Russian Commercial and Industrial Bank v. Comptoir d’Escompie 
de Mulhouse. Nationalization of the assets of Estonia did not destroy the 
company, which “survived as a juridical person, and persons representing 
it in this country continue to exercise rights over assets of the company 
within the jurisdiction.’’* 

The doctrine that Soviet legislation has not per se dissolved an Estonian 
shipping company, was upheld by an American court in A. S. Merilaid 
& Co. v. Chase National Bank of the City of New York. Soviet decrees were 
held to be confiscatory and contrary to the public policy of New York 
State. The transfer of a company from Estonia to Sweden, although 
somewhat irregular in procedure, was declared valid. The decision of the 
directors and majority of shareholders to transfer the company there, to 
continue in business, and to conserve the assets of the corporation was 
forced on them by the Soviet decree. The directors saw fit to protect 
the company’s property in the only manner “feasible” at the time.* 

30 1941-1942 A.D. 92. 

31 A/S Merilaid, cf. note 29. 

2 Note 30. 

3323 British Yearbook of International Law (1946) 385. In Russian Commercial and 
Industrial Bank v. Comptoir d’Escompte de Mulhouse, [1925] A.C. 149, Lord Wrenbury 
said: 


“The question arises whether the association of persons which is in the foreign country is 
bound together by a nexus but not corporate. No objection arises by reason of association 
consisting of more than ten persons. ... The question is whether the association is not to be 
treated here as an association or partnership of natural persons whose relations inter se are 
to be found in the articles of the Association of the Company and are ascertained no doubt 
with reference to the lex loci contractus, but continues for the purpose of winding up its affairs 
so far as this country has control over persons and the assets within its jurisdiction. The 
neutral persons forming such an association are not dead even if the Corporation is.” 


*% See note 29. 
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In the “Denny” case, the Circuit Court of Appeals in New York veered 
completely to the British point of view. The action to recover the ship 
belonging to the nationalized Lithuanian company was started by a 
lawyer who usually represented Soviet institutions; he appeared in the 
court armed with powers of attorney executed by the officers of the 
nationalized company, after it was divested of all its property. The 
District Court was suspicious of the authenticity and validity of these 
powers of attorney, and dismissed the suit. The Circuit Court of Appeals, 
however, allowed the appeal on the ground that at that time the Soviet 
government was in control of Lithuania and such acts had to be treated 
as valid there and binding upon the Lithuanian nationals.** In this, it 
followed the British practice of recognizing the /ex loci actus. Later, in an 
analogous case, the Swiss federal court ruled to the contrary on the 
ground that Swiss ordre public required examination of the question of 
duress according to law of the forum.** The Canadian Supreme Court in 
the Elise (1949) also followed the British line,*’ of recognizing the validity 
of Soviet law as regards relations inside the Soviet territory (but not as 
regards the question of the continuation of the companies whose property 
was nationalized), and applied the /ex fori to assets and relations in the 
forum, even though Soviet nationals or juridical persons were involved. 
The question of recognition was relegated to the position of a preliminary 
question. 


II. West GERMAN CouRTS AND NATIONALIZATION MEASURES 


Before World War II, German court practice was closest to the Soviet 
point of view with respect to the effect of confiscatory legislation in 
Russia. Although never tested in an actual case, some of the dicta of 
German courts indicated that they shared the Soviet opinion that na- 
tionalization gave the Soviet government property rights in foreign 
assets.** The post World War II German court practice represents an 
entirely new approach to the matter. 

Decisions of the West German Courts (Federal Republic) fell into two 
categories. The first dealt with acts of foreign authorities which affected 
the property of German nationals. The second originated from the 
division of Germany into Eastern and Western Zones and subsequently 
into two republics (German Democratic, and German Federal) each 
under a different regime. 


35 Agricultural Cooperative Association of Lithuania et al. v. The Denny et al. (Latvian 
State Cargo and Passenger Line Intervener), 40 F. Supp. 92, 127 F. (2d) 404, 1941-1942 A.D. 
85 (1942). See, however, Wichert v. Wichert, note 26. 

% See note 17. 

37 1948 Ibid. 198, 203. 

% 1935 Clunet 164, Note Freund; also Wohl, 1925 Ostrecht, September 1, p. 21. 
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It is difficult to discover a guiding principle in the decisions dealing 
with the expropriation measures of foreign governments. Two cases 
were concerned with the confiscatory measures of the Polish government 
in the territory of the Free City of Danzig and the provinces of Germany 
placed under Polish administration. A third dealt with similar measures 
of the Czechoslovak government. In the Czechoslovak case, both parties 
were former Czechoslovak nationals who after the Munich Agreement 
(1938) acquired German nationality, and after the liberation of Czecho- 
slovakia were not readmitted to Czechoslovak nationality (Decree of 
October 2, 1945). The Munich Court of Appeals in the Czechoslovak 
case ruled that the expropriation measures had no effect on the property 
rights of Germans in Czechoslovakia.*® The District Court of Hildesheim, 
however, was of the opposite opinion respecting the legal effect of ex- 
propriation measures of the Polish authorities.4° It was also ruled that 
dissolution of a Danzig joint stock company seized by the Polish au- 
thorities had no legal effect in Germany.‘ 

Decisions of the West German courts dealing with East German 
expropriation measures were fundamentally based on the principle that 
their effect is strictly confined to East German territory. The Hamburg 
Court of Appeals formulated it thus: “...expropriation is an act of 
sovereignty. The effect of a sovereign act is limited to the territory under 
the sovereign authority. .. .’’* East German legislation was deemed for 
that purpose a foreign legislation and, being fundamentally opposed to 
the foundations of West German legal order, had no place in the forum 
because: ‘‘... Expropriations without indemnity ...strike at the con- 
stitutional and economic life of the Western Zone.’’ 

This doctrine was not always strictly followed. The validity of expro- 
priations even in East Germany itself was questioned by the Nuremberg 
Court of Appeals, which ruled that the owner of goods which were con- 


39 1952 Deutsche Rechtsprechung, no. 13, p. 18. 

4015 Zeitschrift fiir auslindisches und internationales Privatrecht (Rabels Z.) 137, Note 
by Beitzke. 

41 Beuck, Interzonales Privatrecht (1951) 24. 

#1948 MDR 283; cf. Ficker, op. cit. 126-127, and the decisions of German courts there. 
The court of appeal in Gera (East Germany) stated (1948) that expropriation is restricted to 
the territory of the Eastern Zone. Similar decisions were made by other courts in East 
Germany. Beuck, op. cit., 9-10. Later a different trend set in in the practice of East German 
courts. The district court of Leipzig (1950) came to the conclusion that the expropriation 
order of the German Economic Commission, which was the nucleus of the communist govern- 
ment for East Germany, does not exempt from nationalization claims of the nationalized 
enterprises against persons resident in West Germany (Beuck, op. cit. 10). See also 14 
RabelsZ 264-267; 1952 Deutsche Rechtsprechung No. 15, p. 31. 

48 Beuck, op. cit., 12. 

















wfnen “~s of © US 








GRZYBOWSKI: PUBLIC POLICY AND SOVIET LAW 375 


fiscated in East Germany and later exported to the West may recover 
possession.“ This view was not shared in another case by the Hamburg 
Court of Appeals which pronounced a ruling which is perhaps a better 
example of German court practice. It is impossible—the court held—to 
disregard changes produced in East Germany. It is true that nationaliza- 
tion stops at the frontier of the state, but within its territory nationaliza- 
tion, even without indemnity, is valid, and therefore the former owner 
cannot claim ownership of confiscated property, even after its transfer to 
West Germany. In this case, the court added, the property was transferred 
to a third party; upholding the rights of a third party is not contrary to 
the West German ordre public. 

A different theory was used in cases where rights resulting from con- 
tractual obligations were involved. There recourse to the Vorbehalisklausel 
(ordre public) was not necessary. With debtor and creditor separated by 
the inner-German frontier, the courts gave preference to the lex loci 
solutionis, or to the law of the residence of the debtor. Sometimes, this 
was not enough. In the case of assets of a firm taken over by the East 
German authorities including a draft accepted for payment by a firm in 
West Berlin, when the new management sought to recover the sum due, 
the West Berlin District court held, first, that expropriation stops at the 
frontier of the country in which it takes place and, second, that con- 
fiscation is not a proper form of transfer of rights in a draft.*® 

In protecting the rights of companies affected by the East German 
nationalizations, West German courts went further than did the French 
and British courts in defense of the rights of Russian companies after 
World War I. The Hamburg Court of Appeals stated that confiscation of 
physical assets of a company in East Germany did not affect its industrial 
property rights (trademarks and patents) because these could not be 
considered as being located in the place where the company had its 
seat or property.” 

Nationalization of assets does not amount to dissolution whenever 
evidence is produced that a company continued its activities in West 
Germany. Ownership of property,‘ existence of a sales organization,*® or 
the transfer of a company’s seat to West Germany have been considered 
enough to establish the fact of continuation. The Diisseldorf Court of 


“ Ibid. 11-12. 

#61951 MDR 560. 

* Beuck, op. cit., 19. See Ficker, op. cit., 107-8; Seidl-Hohenveldern, op. cit., 93-99. 
“ Beuck, op. cit., 42-44; Seidl-Hohenveldern, op. cit., 100; 1948 MDR 283. 

“’ Beuck, op. cit., 28-29. 

*° Note 42. 

5 Beuck, op. cit., 20. 
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Appeals held that even total loss of business property does not neces- 
sarily result in the dissolution of a company, provided that its organiza- 
tion is left intact, that its management contemplates its reconstruction, 
and that there is hope of acquiring new business property.*! 


III. RESTRICTION OF PRIVATE RIGHTS 


Confiscatory legislation enacted in Russia and satellite countries has 
produced a system of property relations which have permanently disen- 
abled Soviet and satellite nationals from holding certain property in their 
own countries. The effect of this legislation on the property rights of 
Soviet and satellite nationals abroad depends on the residence of the 
persons concerned. If their residence was abroad, then the extraterritorial 
effect of the confiscatory legislation was denied. However, the situation 
was far more complicated when a Soviet or a satellite national was a 
resident of his native country. It was realized that with government 
control of economic life and property in those countries, rights of private 
individuals to property abroad could be easily abused for purposes having 
nothing in common with traditional property relations in the West. 
Through control of property, currency regulations, and fixed rates of 
exchange, totalitarian governments were able to share in the property of 
their nationals abroad. 

In this country, questions of this order, owing to the large immigrant 
population with family ties in their countries of origin, have been of 
greater importance than elsewhere. They came up mostly in connection 
with inheritance of American estates by aliens residing abroad. Initially, 
the problem was raised in connection with the discriminatory Nazi 
legislation. Since the time of the Munich Agreement (1938), a number of 
American states have adopted enactments authorizing probate courts to 
withhold payment of money or transfer of property to nonresident 
aliens, where it appeared that they would have no benefit or control of 
the inheritance.” In other states, the law has required a nonresident 
alien to prove that American nationals enjoyed reciprocal inheritance 
rights in his country. This was deemed to give assurance that American 
money would not go into government coffers. 

Before World War II, in numerous cases, this restrictive legislation, 
although primarily designed to prevent Germany from obtaining control 
of American assets, was applied in cases of inheritance devolving on 


51 Rechtsprechung und Schrifttum, Jan/Febr. 1951. 

582 Cf. Chaitkin, op. cit., 25 Southern California Law Review (1952) 297-317. See Gsovski, 
op. cit., I, 627 ff. 

58 Chaitkin, op. cit., 301 and 313. 
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Soviet citizens. The opposition of the American courts to the Soviet 
government sharing in American estates disappeared with the Soviet 
embroilment in the war on the side of Western powers. In the case of 
Aleksandrov’s Estate, the court found that the inheritance law had been 
amended in the Soviet Union so that all reasons for withholding American 
estates from Soviet nationals had been removed. But soon after the war, 
the American courts resumed the original course under the impact of the 
cold war. With the spread of the Soviet form of government to other 
countries, nationals of those countries were accorded similar treatment to 
that given to Soviet citizens. On February 9, 1951, the Treasury De- 
partment, in concurrence with the State Department, suspended transac- 
tions involving the payment of moneys to nationals of the Soviet Union 
and her satellites. Although this directive applied only to checks and 
warrants drawn against funds of the United States, in several cases 
American courts have found guidance in its provisions for cases pending 
before them. Section 211.3 of the regulations suspending payments 
specifically referred to Albania, Bulgaria, Czechoslovakia, Estonia, 
Hungary, Latvia, Lithuania, Poland, Rumania, the Soviet Union, the 
Russian Zone of Occupation of Germany, and the Russian Sector of 
Berlin. Later, American courts made similar decisions in cases involving 
inheritance by residents of Northern Korea and China.*® 


61 N.Y.S. (2d) 866, 867. A similar view was expressed (1950) by the California court 
of appeals in Estate Kennedy. The court established that Rumania was a Russian dominated 
country with a communist government, which had nationalized various kinds of industry 
and property. It failed to see, however, that these facts had any connection with the case, 
because the law of wills, descent, and succession was not affected by the political and economic 
changes in Rumania, and property other than nationalized property was inheritable. 106 
Cal. App. (2d) 621 (1950). 

Both courts overlooked the fact that, although the circle of persons admitted to privileged 
inheritance by the 1945 Edict of the Federal Presidium of the Soviet Union was enlarged, it 
still did not remove the limitations to own and therefore bequeath property. Gsovski, op. cit., 
I, 633. 

55 123 N.Y.S. (2d) 866; Bondy Estate, 118 N.Y.S. (2d) 93 (1952); Yee Yoke Ban’s Estate, 
107 N.Y.S. (2d) 221, 200 Misc. 499 (1951); Best Estate, 107 N.Y.S. (2d) 224, 200 Misc. 332 
(1951); Getream’s Estate, 107 N.Y.S. (2d) 225, 200 Misc. 543 (1951); Braier Estate, 108 
N.Y.S. 417 (1951); In Re Miller’s Will, 115 N.Y.S. (2d) 255 (1951); In re Rysiakiewicz Will, 
116 N.Y.S. (2d) 504 (1951); In Re Geffen Estate, 104 N.Y.S. (2d) 480 (1951). In Re Blak 
Estate (1943) was decided while Holland was under German occupation. A certificate from 
the Dutch Government in Exile was produced stating that Holland has always recognized 
the inheritance rights of foreigners, and that the daughter of the deceased was entitled to have 
her inheritance deposited in an American bank for her benefit. The court noted with approval 
that in Holland inheritance rights “have long been recognized as part of the substantive, 
legal and sanctioned incidents of the normal legal order of society. They are in the same 
category as the right of life, liberty, free speech, religious worship and of property.” 65 Cal. 
App. (2d) 232, 150 Pac. (2d) 567. 








378 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


Public policy in these cases had a different content and was invoked 
for other reasons than in those involving extraterritorial effect of con- 
fiscatory legislation. 

In Frank Dougherty and Others v. The Equitable Life Insurance Society, 
the New York Court of Appeals interpreted a 1919 decree which annulled 
insurance policies in Russia, except those made by Russians with com- 
panies having assets in the United States, to apply the exception only to 
contracts made in New York or to be performed there. Thus, the obvious 
plan to assure the flow of dollars to the coffers of the Soviet treasury was 
frustrated. Private rights were upheld only in cases where the Soviet 
government would not be able to lay its hands on American money.** 

In inheritance cases, American courts took into account the funda- 
mental restriction of individual rights of Soviet and satellite nationals in 
order to prevent Soviet or satellite governments from obtaining control 
of American estates. The basic consideration from which they proceeded 
was that: “‘... private ownership of property has been abolished in the 
Soviet Union, with the result that none of its nationals there resident is 
permitted by its laws to have personal control of any property, which is 
deemed to belong solely to the State.’’®” 

In the case of the John Url Estate, in which the main beneficiary was a 
Hungarian orphanage, the New Jersey Court stated that it was doubtful 
whether payment would be in accordance with the will of the testator. 
The orphanage, administered by nuns at the time when the will was made, 
had been subsequently confiscated by the government.® 

Public policy applied in America seems to have as its primary goal to 
divert the flow of dollars from communist governments in Eastern 
Europe. It would be entirely erroneous, however, to assume that the 
question of political expediency is paramount in the mind of the American 
judge. It is not nationalization of industrial enterprises alone which is 
repugnant to the American judge. British and American courts on many 


5 144 Misc. 363-369, 259 N.Y.S. 146. 

87In Re Estate Hyman Landau, 172 Misc. 651, 17 N.Y.S. (2d) 3 (1939). In Re Bols 
Estate, the New York Surrogate commenting upon the legislation restricting inheritance by 
aliens abroad stated: 


“These changes in the law were brought about by actual cases where it was demonstrated that 
inheritances ... were withheld or confiscated... by certain countries of Europe. In certain 
situations these seizures were motivated by religious or racial prosecutions. In other cases it 
was found that the beneficiary was deprived of all or the greater part of the inheritance by 
confiscation under the guise of imposition of excessive taxes on the right to receive the shares. 
In other situations, it was found that confiscation was disguised under the device of payment 
of the transmitted share to the recipient in debased coinage or paper money . . . whereby only 
a wit portion of the dollar value was paid over.” 173 N.Y. Misc. Reps. 545, 17 N.Y.S. (2d) 
290 (1938). 


58.N.J. Supr. 455-481. 
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occasions have acknowledged the fact that nationalization or socialization 
of industry has become one of the instruments of fostering a national 
policy not altogether contrary to the principle of civilized government. 
The repugnant quality of totalitarian government is that which not only 
restricts individual rights but makes them basically precarious. The 
Rhode Island Court in The Rhode Island Hospital Trust Co. v. Johnston 
stated that the Rhode Island Statute which restricted the inheritance 
rights of American estates by aliens residing abroad: “. . . was intended 
to apply solely to nations whose governments were totalitarian dictator- 
ships and whose nationals were entitled to hold property only by consent 
of the government. .. .”®° 

When the United States Government refused to recognize the annexa- 
tion of the three Baltic republics, and the new regimes in China and 
North Korea, consuls appointed by the governments of these countries 
were allowed to represent the interests of their nationals. However, the 
American courts were also aware of the fact that the ability of those 
consular officers to represent the interests of their nationals in these 
countries was practically nil. The courts solved this difficulty by recog- 
nizing the right of consular officers to represent the interests of the Baltic 
and Chinese nationals only when those nationals resided either abroad or 
on the Island of Formosa.* 


IV. CURRENCY AND FOREIGN EXCHANGE REGULATIONS 


Answers to basic issues resulting from foreign currency controls were 
provided by courts in connection with the German regulations adopted 
in 1931. In the beginning, courts were inclined not to respect foreign 
exchange regulations which were designed to improve the financial posi- 
tion of a state at the expense of foreign creditors. In course of time, 


5999 A. (2d) 12. In Anderson v. N.V. Transandine Handelsmaatschappij, the New York 
Court declared that a decree of the Netherlands Government in Exile, which confiscated the 
property of Dutch nationals abroad was actually: 


“’.. in full harmony and in affirmation of the public policy of the United States and of this 
state. ‘Total war’ as now waged in great areas of the world has created new problems for the 
law. The nations of the world, both neutral and belligerent, which still adhere to law and are 
striving to protect their national existence and at the same time maintain their respect for 
property rights, have been forced to adopt new and to some extent unprecedented measures 
to meet the lawlessness which so widely prevails. ... It is the obvious and natural duty of 
government to take steps to protect its nationals who may be helpless to protect themselves 
...the Netherland decree is a measure of protection, not of expropriation.” 28 N.Y.S. 2d 
547, 553-4 (1942). 


See also Lorentzen v. Lydden & Co. Ltd., [1942] 2 K.B. 202, 11 J.K.B. 327, 167 L.T. 363. 
See also Estonian State Cargo and Passenger Line v. Laane and Baltser, Supreme Court of 
Canada, 1948 A.D. 203 (1948). 

6 107 N.Y.S. (2d) 221, 200 Misc. 499, 155 N.Y.S. (2d) 557. 

6! Freutel, “Exchange Control, Freezing Orders and the Conflict of Laws,” 56 Harvard 
Law Review (1942) 30-71. 
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however, currency regulations were introduced in additional countries, 
until by 1939 the majority of states had such currency regulations. 
Foreign currency and exchange controls were not, consequently, always 
found offensive to the forum. They were denied application, as contrary 
to ordre public, if detrimental to national economic interests of the forum,” 
or were determined to be discriminatory or penal. They were respected 
only when foreign nationals were involved, and both the lex loci contractus 
and J/ex loci solutionis of the forum were not involved.® 

Soviet law was not concerned in the prewar cases. As foreign trade was 
declared a government monopoly, and transactions in foreign money and 
values were generally prohibited, Soviet nationals could not participate 
in transactions involving the payment of debts or of clearing accounts. 
After World War II, however, cases involving exchange regulations of 
Soviet satellites were tried before Western courts. By that time the 
situation had changed due to the Bretton Woods Agreement, signed in 
1944, establishing the International Monetary Fund with the purpose of 
eliminating exchange regulations hampering the growth of world trade. 
But, in addition, member states of the Fund were permitted, as a transi- 
tional arrangement, to maintain and adapt restrictions on payments and 
transfers for current international transactions, which implied mutual 
recognition of exchange regulations. Thus, a possibility for the review 
of the entire range of questions arising in this connection was opened. 

After the war, exchange regulations in various countries became the 
rule. In one of the cases before the Amsterdam Court of Appeals 
which involved Hungarian exchange restrictions, the view was expressed 
that public policy no longer prevented the application of foreign exchange 


In Allgemeine Electrizitatsgesellschaft v. Journaliag, (64 EBGZ II, 88, 1938) the Swiss 
Bundesgericht stated: 


“Tf the nature of ordre public cannot be defined in a general comprehensive fashion, it is never- 
theless possible to delimit with some precision the function which had devolved upon it: in 
cases where foreign law should, on principle, be applied, ordre public insures application of a 
rule of local law or prevents application of a rule of foreign law when the sense of justice of 
the forum would otherwise be outraged. ... This is notably the case in the recent decision 
in which the Federal Court has declared the restrictions on debt resulting from German ex- 
change legislation incompatible with Swiss public order. Here the operation of ordre public... 
begins to produce results in a new and until now, hardly apparent direction; it constitutes an 
instrument for the economic defense of the country, born of the necessities of the moment and 
directed against measures of force taken unilaterally by a foreign state to protect her own 
economic interests to the detriment of those of other nations.” 


63 Cf. 56 Law Quarterly Review (1940) 153-154; Kahn Freund, ‘Recent Currency Cases,” 
2 The Modern Law Review 69-72; Cohn, Note, 55 Law Quarterly Review (1939) 23-26. 
Cohn, “Currency Restrictions and the Conflict of Laws,” ibid. 552. Jurisprudence and earlier 
cases in Freutel, op. cit., note 61. 

6 Campenhout, 2 American Journal of Comparative Law (1953) 390. 
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regulations, and that such restrictions were in the interest of the inter- 
national intercourse. This thesis, however, was vigorously rejected. 

British, and after some hesitation American,®* courts have honored ex- 
change regulations enacted by the member states of the Fund.” But 
American courts did so only while they were members.® The decisions of 
the American and Swiss courts in the cases involving Hungarian legis- 
lation illustrated the fact that no fundamental change of attitude oc- 
curred in the Western courts regarding the offensiveness of the exchange 
regulations of the Soviet satellite states. In Sulyok v. Pénzintézeti Kozpont 
Budapest the New York Court of Appeals stated that: 


“.,. our public policy does not require us to enforce foreign decrees of con- 
fiscation .. . against persons who ~«re not citizens of those States at the time 
when the edicts of confiscation were issued. In the instant case, plaintiff’s 
Hungarian citizenship had been revoked and he was living in exile when his 


65 Amsterdam Court of Appeals, Hogaarse Vennootschap van Koophandel, Budapest v. 
N.V. Trust Maatschappij Rokin, Amsterdam, (1947) 77 Clunet 932 ff., 1950 International 
Law Quarterly 102. Delaume, “On the Elimination of the Conflicts of Laws in Monetary 
Matters accomplished by the Articles of Agreement of the International Monetary Fund and 
the Limitations Thereof,” (1954) Clunet 333-379. 

66 In Cermak v. Bata Akciova Spolecnost, (Supreme Court of New York County, 1948), 
the claimants were the assignees of certain commercial debts owed by the defendants, a 
Czechoslovak corporation. The court disregarded the defense that collecting debts in the 
U.S. was contrary to the Czechoslovak currency regulations. In the first place the court estab- 
lished that the defendant had a general consent from the proper Czechoslovak authorities to 
use his foreign exchange reserve without restriction. Secondly, the court established that 
Czechoslovak currency regulations do not make a prohibited payment invalid, but provide 
for a penalty for the violation: “‘... the general rule at least is, that we do not execute, or 
enforce the revenue laws of another state or country... .” In addition, the court was doubtful 
whether the Bretton Woods Agreement of 1944 amounted to a recognition of the Czechoslovak 
currency regulations in this country. 80 N.Y.S. (2d) 782 (1948). 

% Zivnostenska Banka Nat. Corp. v. Frankman [1948] 1 K.B. 730, 746, (1949) 2 A11 E.R. 
671, 676. See also Kahler v. Midland Bank Ltd., (1948) 1 All E.R. 811, 819. In Mary Perutz 
v. Bohemian Discount Bank in Liquidation, 6 N.E. (2d) 304, 1953 Clunet 797, the New 
York Court of Appeals rejected the argument that Czechoslovak currency regulations are 
contrary to New York public policy: 


“A contract made in foreign country by citizens thereof and intended by them to be there per- 
formed is governed by the law of that country. ... Our country may, however, refuse to give 
effect to law that is contrary to our public policy. ... But the Czechoslovakian control laws 
in question cannot here be deemed offensive on that score, since our Federal Government and 
the Czechoslovak Government are members of the International Monetary Fund established 
by the Bretton Woods Agreement Act.” 


Cf. Campenhout, op. cit., 2 American Journal of Comparative Law (1953) 390-391. Cf. 3 
ibid. (1954) 87-88. Delaume, op. cit., 375-6. 

8 Jacobson v. Warzycki, 275 App. Div. 795, 88 N.Y.S. 909 (1st Dept., 1949); Kaufman v. 
Miedzynarodowy Bank Handlowy, S.A., 126 N.Y.L.J. 55, col. 4 (Supp. Ct., July 9, 1951). 
See also Meyer, “Recognition of Exchange Controls after the International Monetary Fund 
Agreement,” 62 Yale Law Journal (1953) 867, 905-906. 
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pension was finally and completely repudiated. These decrees were therefore 
not binding upon him... they were invalid and ineffective as contrary to our 
public policy . . .’’ 


In a similar case, the Swiss courts reached an identical result.7° 

The Perutz case,” in which the New York Court of Appeals honored the 
Czechoslovak exchange regulations, has been interpreted as marking a 
departure from the earlier American practice. This does not seem to be 
the case. The Perutz case is in line with previous decisions which recog- 
nized foreign exchange regulations even without an international agree- 
ment (e.g. Werfel v. Zivnostenska Banka"). It is quite distinguishable 
from the two Hungarian cases. In the Perutz case, the exchange regula- 
tions had no confiscatory effect such as they clearly had in the Hungarian 
cases. 


V. INTER-GERMAN ConFLicts (Spaltungstheorie) 


Political developments in Germany, resulting in territorial division and 
the formation of two republics in 1949, produced fundamental changes 
in the legal systems of the two Germanies. Very early after the war, 
German courts on both sides of the internal frontier had to consider the 
question of the extraterritorial application of the laws of either part. 
Differences in the legal systems of the two republics were the outcome 
of the reforms instituted to eradicate Nazism and to democratize German 
institutions in pursuance of the agreements between the major allies. The 
final result disrupted the legal unity of the German Reich.” 


69 279 App. Div. Reps. (New York) 528 at 535 (1952). 

70 Sommerich, 3 American Journal of Comparative Law (1954) 87-88. 
71 Note 67. 

7 Werfel v. Zivnostenska Banka, 260 App. Div. 753 (1941): 


“Tt may be pointed out that the situation resulting has nothing to do specifically with any 
anti-Jewish regulations adverted to in the first cause of action. The regulations, by the 
plaintiff’s own complaint, insofar as inability to move money from Czechoslovakia to New 
York is concerned, apply to all foreigners and specifically to residents of the United States. 
The case therefore, could not in any event be decided on the theory that anti-Jewish regula- 
tions were so oppressive as to require that the courts of this community should disregard 
them.” 


73 The Supreme Court of the German Democratic Republic (East Germany) stated (1951): 


“The agrarian reform which was unanimously enacted and enforced in all Lands of the present 
German Democratic Republic had as its purpose not only the expropriation of the war 
criminals, Nazi leaders and active Nazis, but also the liquidation of the Feudal-Junker 
class of landowners in the country. ...” (Entscheidungen des O.G. DDR 162.) 


For the list of the most important laws which have affected property relations in East Ger- 
many, see Ficker, op. cit., 80 ff. 
In another case, (1950) the same Court stated: 
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Although the appearance of the fundamental change in the East 
German order is very strong, the substantive law has in fact been only 
moderately modified. The change which occurred was the result of 
political transformation and is not fully accounted for in the new legisla- 
tion. In some instances, laws which were not formally repealed were 
simply not enforced by the East German courts when they contradicted 
the social or economic policies of the new regime.” 

These developments presented German courts on both sides of the 
internal German border with a perplexing dilemma. Although upholding 
the theory of the unity of the German state, they at the same time had 
to take account of realities.7*> Even before the formation of the two 
republics, West German courts acted on the theory that the “Lands,” 
which became the highest administrative units, have assumed the func- 
tions and duties of the Reich. The Court of Appeals of Hamburg stated: 


“Legal protection of the realm was heretofore afforded by the Reich. With 
the present structure of Germany it is afforded by the Lands which represent 
the Reich. The distribution of protective functions among the Lands is only a 
natural consequence of the fact that the Lands in their legal development 
follow differing, partly opposed ways.’’® 





“... consideration of the historical developments of Germany, and in particular of the eco- 
nomic, social, and constitutional relations reveals that asa result of changes which took place, 
the Germany which emerged after 1945 is not identical with that which existed in the past and 
could not be regarded as its successor. 

“If one would compare the earlier German state with the present state one would recognize 
that identification of the two states with diametrically opposed functions and purposes would 
constitute an unacceptable defamation of our anti-fascist democratic state order.” 1 Deutsche 
Rechtsprechung (1951) 237-8. 


™ An East German Court stated that: 


“Tt is self-evident that the German Commercial Code belongs to an economic system which 
was rendered obsolete by the downfall of the Hitler regime in the German Democratic Re- 
public and consequent social and economic changes. However, it was not put out of force as 
such, but while applying such older legislation, it must be ascertained on the basis of circum- 
stances of each case, whether and to what extent its content conforms with the social, and in 
the first place, economic goals, which had been set by the legislation introduced after the 
state reform in the previous Soviet Occupation Zone, and the present German Democratic 
Republic.” Beuck, op. cit., 54-56. The District Court of Géttingen (West Germany) stated: 
“While considering the legal situation in the Soviet Zone it was necessary to start from the 
position that in view of the constitutional provisions there in force, the Civil Code in its pro- 
visions concerning property was repealed by expropriation measures.” 1952 Deutsche Recht- 
sprechung, No. 15, p. 31. 


*6 The district court of Gera (East Germany) stated (1949) that: 


“It is true that from the point of view of constitutional law the Western Zone cannot be con- 
sidered ...as a foreign country.... On the other hand, it cannot be denied that existing 
conditions, which were the outcome of the division of Germany into Eastern and Western 
Zones call for the application by way of analogy of those provisions which deal with the rela- 
tions of the German Reich with foreign countries.” Beuck, of. cit., 83. 


See ibid., 3-4 for decisions of the West German courts. 
% Tbid., 41. 
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The theory of the division of sovereignty (Spaltungstheorie) gained in 
importance when the two republics were formally created. At the same 
time, certain formal aspects of German unity were maintained. There is 
only one German nationality and citizenship. West German offices keeping 
land, shipping, and commercial registers and records take note of actions 
by East German courts and record them as actions by the courts of one 
country.” 

In this situation, West German courts have often avoided application 
of East German legislation by following the territorial principle, even in 
matters of personal status.”* Sometimes to defeat the competence of 
East German law, the territorial principle is combined with the element 
of time as illustrated by the decision of the District Court of Mannheim 
(February 11, 1948): “... according to the territorial principle a legal 
entity may be deprived of the capacity to transact legal business only 
according to the law of the state which granted that capacity. . . .’’ This 
law was the law of the Reich before its division.” 

At present, scholars and courts in West Germany agree that interzonal 
law may draw only in a limited measure from private international law 
to resolve problems arising from interpenetration of the two legal systems. 
Interzonal law must be developed as case law, and in many respects it 
will be at variance with private international law. Both scholars and the 
bench are realistic enough not to discard the weapon of the Vorbehaltsklau- 
sel (ordre public) from their arsenal for the defense of the West German 
legal order. They, however, warn against its indiscriminate use. Generally, 
inter-German conflicts are defined as interprovincial conflicts of law, 
resulting from diversity of legal systems within the same state.*° 


7 Tbid., 116-117; also Seidl-Hohenveldern, of. cit., 138-139, and court decisions referred 
to there. 

8 By a contract of sale, two married women residing in East Germany disposed of a piece 
of real estate in West Germany. The Land Records Office in West Germany refused to record 
the sale, because of the absence of approval by the husbands of both parties, which was at 
that time still required in the Federal Republic. In East Germany, the relevant provisions of 
the Civil Code were repealed. The district court of Géttingen pointed out that analogy to 
private international law, which in such a case would make East German law applicable, 
could not be followed. Residence, which in this case could take place of citizenship, whether 
permanent or temporary may be easily changed, thus leading to great uncertainty of law in 
West Germany if in two identical cases different rules as to the approval of the husbands 
would be followed. In order to avoid this uncertainty the court followed lex rei sitae. 1952 
Deutsche Rechtsprechung No. 15, p. 31. 

79 Ficker, op. cit., 148 note 29. 

80 Ficker, op. cit., 57 and passim. Dr. Marquort, “Zum heutigen interlokalen Privatrecht 
im Deutschland,” 1949 MDR 135, expressed the opinion that private interlocal (interzonal) 
law in Germany will have to be developed as case law, although certain general principles 
are already recognized. The most important question however is to answer the question to 
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Interprovincial conflicts were quite common in Europe in the years 
between the wars.*' Some of the theoretical conclusions which German 
scholarship and practice have formulated seem to be highly debatable in 
view of the general theory of private international law. In the first place, 
there is no fundamental difference between the problems of international 
and internal conflicts of law. All such conflicts originate from the ter- 
ritorial diversity of the legal systems. Their apparent differences result 
from the absence of foreign nationality, which provides one of the most 
important links for the identification of the law to be applied and is the 
source of many conflicts. Residence, which in interterritorial conflicts 
takes the place of nationality, is a less stable and definite criterion. 
Nevertheless, residence in interterritorial conflicts as a linking element 
cannot be totally disregarded, in particular in questions of status. In the 
second place, ordre public or public policy, has a different application in 
internal conflicts of law. In some countries, it was not admitted at all on 
the theory that a legal provision which was in force in one of the provinces 
could not be offensive to the laws of the other. In those European coun- 
tries where a provincial ordre public was permitted, the fact that law 
enforcement was under control of the supreme court in the last instance 
for the entire country, provided an element of balance and adjustment 
totally absent in international conflicts. 

In spite of frequent reservations and warnings West German courts 
resort quite freely to the Vorbehaltsklausel ina manner highly reminiscent 
of international conflicts. It is true that in many cases German federal 
courts have refused to recognize East German law without invoking 
ordre public. However, in such cases the reason for refusal was invariably 
the protection of the West German legal order. 

It cannot be denied that the legal order in the two Germanies is 
characterized by a uniformity of judicial institutions and legislation, 
unusual in relations between two independent states. Elements of uni- 
formity are nevertheless on the decline, as legal reforms in both parts of 
Germany remove the vestiges of previous uniformity. As matters stand 


what extent the rules of private international law may find application by the way of analogy. 
In the author’s opinion, questions of status cannot be decided according to nationality, the 
place of performance must have precedence, and public policy may have application only in 
exceptional cases. Drobnig, “‘Interzonale Kollisionsnormen in der Gesetzgebung Deutsch- 
lands,” Zeitschrift fiir auslandisches und internationales Privatrecht (1954) 463-476. Mager- 
stein, ““Hoheitsakte fremder Staaten und Ordre Public mit besonderer Beriicksichtigung der 
Frage der Anerkennung auslindischer Konfiskationen,”’ Juristische Blatter (1954) 424430. 

5! Schnitzler, Handbuch des Internationalen Privatrechts (Basel, 1950) I, 180. To the list 
of countries included, there may be added Rumania, Czechoslovakia, Yugoslavia, France, and 
Italy. 











386 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


now, elements of unity are already insignificant compared to the funda- 
mental contradictions between the legal systems of the two states. The 
paramount reason for classifying the inter-German conflicts as interna- 
tional in their intrinsic character is that both republics are politically 
independent one from the other. Their law enforcement agencies are in 
no way subordinate to any supreme authority. In the final analysis, this 
has determined the character and nature of all conflicts of law.” 


VI. CoNCLUSIONS 


There is general agreement that the scope of public policy (ordre public), 
defies definition.** It is one of the institutions which are parochial and 
particularistic in view of the general interests of private international 
law. As such, it is under constant attack. Its usefulness is contested 
because it is an obstacle to the development of private international law. 
Objections have been raised to the vagueness of definition contained in 
various European legislations which frequently refer to moral values 
placed under the protective wings of the local ordre public.** Other ob- 
jections, a more modern version of criticism of public policy, claim that 
while the doctrine retains its usefulness, its use does not involve a moral 
condemnation of a foreign rule. Modern governments take a hand in the 
regulation of matters which hardly belong to the normal scope of their 
functions according to the classical theory of government. Consequently, 
defense against such regulations does not affect the fundamental unity of 


82 Nussbaum, Principles of Private International Law 5; Schnitzler, op. cit., 183; Zittelman, 
Internationales Privatrecht (1898) 400 ff.; Niboyet, Conflits entre les lois francaises et les 
lois locales d’Alsace et Lorraine en droit privé, Commentaire de la loi du 24 juillet 1921 (Paris, 
1922); Scrimali, I conflitti interregionali di leggi nel diritto internazionale (Palermo, 1935); 
Przybylowski, op. cit., 167. The Polish Interprovincial Conflicts Act of 1926 did not include a 
provision on ordre public, which was included in the Private International Law Act (Sec. 38) 
of the same date. 

83 Cf. Husserl, “Public Policy and Ordre Public,” 25 Virginia Law Review (1938) 37-69 
and bibliography listed there. 

% During the discussions of the Polish Codification Commission, which included Zoll, 
Petrazycki, Allerhand, and Rostworowski, and was responsible for the draft of the 1926 
Private International Law Act, two tendencies manifested themselves. One favored the 
territorial solution and was against any reference to ordre public in the text of the law. 
The other, which represented the internationalist point of view, advocated a direct reference 
to ordre public in the law. Another issue was whether to include in the provisions of the law 
a reference to bonos mores as part of the protected ordre public. It is interesting to note that 
Zoll, who was one of the members of the Commission which prepared the Austrian draft of 
the Private International Law Act of 1913, which in the definition of ordre public contained 
no reference to good morals, agreed with the majority of the commission in adopting a broader 
formulation of ordre public, including also the reservation of ‘bonos mores.’”’ I Minutes of the 
Codification Commission 66. See also Przybylowski, op. cit., 167 ff. 





i 
i 
j 
i 
} 


cin 
wl 


V 
S 
c 
é 
I 
\ 


» me 








; 
; 
[ 
t 





GRZYBOWSKI: PUBLIC POLICY AND SOVIET LAW 387 


civilized law. Very often public policy is invoked against a foreign rule 
which the forum itself has enacted.®* 

It seems, however, that the phenomenon of totalitarian law and 
the totalitarian state have largely rendered all such reasonings obsolete. 
Moral criteria, and fundamental concepts of the purpose and function of 
law, are alone able to furnish a criterion for defensive measures calculated 
to frustrate the designs of totalitarian government in regulating the 
field of private rights claiming extraterritorial effect.*° The Western 
courts have invariably pointed out that Soviet law dealing with personal 
and property relations is not civil law in the true sense. The Canadian 
Supreme Court in the case of “The Elise” stated: 


“The acquisition of property here is not to be dissociated from the larger 
political policy of which it is in reality an incident ...what is asked of the 
foreign territorial law is, therefore, to aid in the execution of fundamental 
political law of Estonia which serves no interest of the foreign state. The law 
of conflicts is concerned with the determination of rights and property and 
personal relations which are conceived as distinct from the law under which 
they arise; but laws of the class in question are not migratory and are deemed 
to be operative only within their own territories. If the transfer of property 
by such a law of Estonia has been satisfied by the condition of territorial 
jurisdiction, the title will be recognized and enforced . . .. But where that legis- 
lative basis is absent there is no warrant in international accomodation to call 
upon another state to exercise its sovereign power to supply jurisdiction 
deficiency in completing such a political programme.”® 


The decision of the Canadian Supreme Court easily brings to mind the 
words of Savigny, who thought that private international law was 
grounded, in the first place, in a “community of law among independent 
states.’’ Obviously, this community of law does not consist in uniformity 
of rules or legal institutions, but in the fact that in civil law the individual 
and his rights took the central place. On this point, the Soviet law has 
broken drastically with the tradition and the nature of the law of the 
Western countries. It substitutes for the interest of the individual the 
interest of the totalitarian state. 








85 Nussbaum, op. cit., 118. Cf. Kuhn, “La conception du droit international privé,” RCADI 
1928, I, 201. 

% Cf. Gsovski, op. cit., I, 319. 

871948 A.D. 203. 











FREDE CASTBERG 


Philosophy of Law in the Scandinavian 
Countries 


‘ie A CONSIDERABLE EXTENT, most of the nations of the Western world 
are concerned with the same legal-philosophical problems. The debate 
that took place in the last generations in the Scandinavian countries, to 
my mind, may be of interest also outside the confines of this area. This 
has involved the methodological problems as well as the now current 
discussion of the logical character of law and legal thinking. In both 
these areas, there are, in the Scandinavian countries, problematic issues 
and tendencies which have interesting parallels in American legal philos- 
ophy. 

The principles of legal thinking—the methodological rules of legal 
science—in most presentations are regarded as normative—that is, as 
directives for correct legal reasoning. So it is everywhere. In Swedish 
national law, there even is a constitutional provision which gives such a 
directive for the legal interpretation of the Constitution. It is provided 
in the Swedish Form of Government of 1809, 84, that “The Constitu- 
tional Laws ought, in all cases, to be literally applied.”” Even the axioms 
of the legal publicists stating the principles for interpreting and applying 
the laws and the Constitution, have, according to their intention, such 
a normative or guiding character. 

In the short summary of the developments in legal methods and teach- 
ings in Scandinavia which I shall give first, I do not intend to argue for 
one legal methodology or another. I shall confine myself to pointing out 
the tendencies that in reality have asserted themselves, and the altera- 
tions which have taken place in legal theory during recent generations, 
in the Scandinavian countries. 

The so-called Historical School in the science of law had its revival in 
Germany in the first half of the 19th century as a reaction against the 
natural rights way of reasoning. 

It was characteristic of the Historical School in Germany, as is well- 
known, that attention was fastened on the historically determined, 


FREDE CASTBERG is Professor of Constitutional and International Law at the University 
of Oslo, Rector of the University, Member of the Institute of International Law. 
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factually observed law. The law was thought to be a product of the 
people’s will or “popular spirit” (‘‘Volksgeist’”). Legal research became 
conservatively oriented, not reformist; it became national, not universal, 
in its aspirations. The historically given law was to be the object of 
research. And it became the aim in scholarly work to arrive at general 
sentences, tied to concepts, as precisely defined as possible. Legal science 
became “‘constructive.” It sought to ‘“‘construct”’ the most comprehensive 
concepts possible, e.g., the concepts “property-rights,” “declaration of 
will,” “breach of law,” to mention but some of the central notions in 
civil law. By the application of general legal concepts and principles of 
law, it was sought to deduce also specific legal provisions, as a solution 
of concrete legal questions. This whole trend had a certain cohesion with 
the very idea of “‘government of law, not of men.” One of the greatest 
representatives of this method, von Savigny, emphasizes especially how 
this scientific method should obviate uncertainty and fortuity in the 
application of law." 

This method became dominant in legal thinking in Scandinavia during 
the second half of the last century. The well-known Norwegian jurist 
and statesman, Francis Hagerup, as a newly appointed professor, de- 
livered an inaugural lecture in 1887, wherein he gave an account, in 
clear and masterful form, of this view of the science of law and its tasks.” 
He stressed how each science tends toward the universal, the general. 
“Abstraction necessarily inheres, therefore, in each science.’ 

In practice, however, it soon became plain that this method, with 
its stiff, formal, and at times markedly remote-from-reality character, 
could lead to results which were little satisfactory to any sense of justice. 
Typical were axioms such as, e.g., that in civil law a right of mortgage 
must necessarily collapse where the mortgagee becomes owner of the 
mortgaged property. A mortgagee could not, it was held, hold a mortgage 
over his own thing; this would conflict with the very concept of mortgage 
right. To take an example from public law: an illegal, subjectively ac- 
countable, public act of authority could not impose upon the state the 
responsibility for compensation. Such an act could not—it was said— 
be regarded as the “state’s own act.” 

The reaction against the constructive method came with great vigor, 
both in Germany and in the Scandinavian countries. In the latter part 





1 von Savigny: System des heutigen Rémischen Rechts, I (1840), p. 92. 

* Hagerup, Francis, Nogle Ord om den nyere Retsvidenskabs Karakter (Some Words on 
the Character of the Newer Science of Law) in Tidsskrift for Retsvidenskab, 1888, p. 1 and 
passim. 

* Hagerup, F., op. cit., p. 19. 
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of the 19th century, the German professor of law, Rudolf von Jhering, 
stressed the functional side of the law and the necessity, in the applica- 
tion of law, to take into consideration the aims and ends of the law. 

In the beginning of the 20th century, a series of German legal authors 
moved to attack “concept jurisprudence” (“Begriffsjurisprudenz”), 
whose postulate of the logical necessity of juridical deductions was pre- 
sented as completely illusory. In Denmark, it was perhaps the civil law 
jurist, Jul. Lassen, and in Norway his colleague, Fredrik Stang, who in 
this instance became the leading figures. In the same manner as a group 
of legal writers in the United States, these Nordic legal scholars also 
advocated a sociological-teleological method. According to this doctrine, 
questions of law should be resolved with constant reference to the aim 
of the legal rule and moreover to considerations of fairness (‘‘eguitas’’). 
It is peculiar to these publicists that they quite certainly are decided 
opponents of the classic doctrine of natural rights. However, they are 
at the same time often inclined to seek to resolve every legal conflict in 
conformity with what they call the “nature of the case,” that is to say: 
in the manner which a sense of justice and common sense dictates. Pro- 
fessor Vinding Kruse, now emeritus professor at the University of Copen- 
hagen, describes this “nature of the case” as “appropriate rules of law, 
accurately adapted and fitted to the practical circumstances of life.’’ 

A characteristic outcome of this tendency has been the propensity, in 
compensation liability law, to seek to resolve questions of law by means 
of a more or less free ‘‘weighing of interests.” Thus, legal theory very 
often has operated with concepts which involve evaluations, and has 
exercised its influence on the very technicalities of legislation, that is on 
the formulation of the provisions of laws. E.g., laws have been enacted 
forbidding methods of competition, which according to “good business 
practices” are improper, or prices and compensation which are “un- 
reasonable.” 

Over against this tendency in the theory of law and technique of legis- 
lation, there appears in recent times to be a certain reaction. In the first 
place, theory has again turned toward general legal concepts and sought 
to make such concepts clear and to define them precisely. Next, in many 
quarters there can be traced a certain fear of the subjective arbitrariness 
that can make inroads in legal thinking and judicial practice when 
“fairness,” the “nature of the case,” and “considerations of justice” to 
a large extent come to act determinantly on the product of legal thinking. 
I might mention here a discussion in which I myself have been involved, 


* Authors like Riimelin, Fuchs, Heck, Kohler, and others. 
5 Kruse, Vinding, Retskilderne, 1938, p. 10. 
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concerning Paragraph 97 in the Norwegian Constitution, which pro- 
hibits giving laws retroactive effect. The late Professor Ragnar Knoph, 
my friend and eminent colleague, maintained that this constitutional 
command must be interpreted as a “standard of justice,” such that only 
laws that were retroactive in an unjust way, could be regarded as uncon- 
stitutional. Against this, it might be argued that such an interpretation of 
the Constitution is dangerous. It can easily lead to a subjective, politically 
tainted application of the constitutional command. The guarantee against 
a subjective and politically slanted interpretation of the Constitution in 
this area can only be sought, it has been argued, in a method which 
analyzes the intention and meaning of the constitutional prohibition 
against retroactive laws and which then attempts to set forth the greatest 
possible number of established guiding clauses for the application of this 
constitutional command in all legislative areas.® 


There are, however, other problems than the methodological ones 
which in recent years have been at a boiling point in what discussion 
of legal philosophy there has been in the Scandinavian countries. First 
of all, interest has been, and still is, centered about the logical and cog- 
nitive-theoretical problems. The discussion has particularly gathered 
about adherence to, or opposition against, a trend which has much in 
common with what in American legal philosophical debate is called “legal 
realism.”” The American and Scandinavian debates appear to have arisen 
entirely independently of one another. These surely revolve about parallel 
phenomena—not of any dependent or reciprocal relations. 

In the North, this current appeared first in Sweden. As early as 1911, 
the great Swedish thinker Hagerstrém came out with his analysis of the 
idea of duty or obligation (German: Pflicht) in moral philosophy. The 
assertion that the idea of duty/obligation is without logical meaning 
occupies a central position in his criticism. Every assertion that an act 
is “obligatory” is for Haigerstrém merely an attempt to express, as a 
logical proposition, something which is simply a ‘feeling experience.” 
Basic to the assertion of duty, lies the conception of a certain way of 
proceeding which is associated with an action impulse. However, this 
psychic experience cannot be expressed as a logical proposition. An 
assertion that this or that action is “obligatory” does not express any 
supposition relative to reality. An assertion of duty therefore can be 


® Cf. on these questions, especially Knoph, Ragnar, Retslige Standarder (Standards of 
Justice), 1939, pp. 45-49. Castberg, Frede, Norges Statsforfatning (Norway’s Constitution) 
2d ed. 1947, Vol. II. p. 257 and Borum, Lovkonflikter (Conflict of Laws) (Danish) 2d ed. 
1942, p. 7. 
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neither true nor untrue; science can say nothing of how we ought or 
ought not to act. Moral philosophy cannot rationally be pursued as a 
doctrine in morality but only as a doctrine on morality, that is to say, 
as a philosophy of the factual moral evaluations in their psychological 
and ideo-historical consistency.’ 

According to Hiagerstrém, the concept of duty in legal thinking is just 
as meaningless as it is in moral thinking. The law can not be construed 
as containing obligatory rules.* Every claim that a judge should be in 
“duty bound” to judge thus or so, without regard to how the inner 
psychical and outer social pressures actually make themselves felt, is 
also meaningless. An objective legal order which would ‘“‘obligate’’ the 
judge, is no more than chimerical. The same can be said for “the refined 
distillation of an old superstition” which holds that the legal order de- 
termines rights and obligations. Customary legal reasoning, according to 
Hiagerstrém’s understanding, follows the notion that property rights and 
titles of claims are “powers, which exist independent of our actual capa- 
bilities” —‘‘powers, which, to say it briefly, belong to another world than 
the natural one,”’ and which are brought to realization with the help of 
legislation and other forms for positive establishment of law. In this 
manner, according to the customary interpretation, a sort of mystical 
power underlies law. Hagerstrém directs his blows against this mysticism 
in legal thinking, whose historical presuppositions he has explored with 
thorough examinations into Roman Law. Legal science can give knowl- 
edge of these superstitious representations, but not insight into the 
mystical, supernatural powers themselves.® 

Related thoughts are developed with penetrating acumen by the Dan- 
ish jurist and philosopher Alf Ross. Ross also regards the idea of duty as 
meaningless. The sense of value and of duty or obligation, according to 
Ross, consists of an irrational experience, of an impulse or experience of 
tension in connection with a representation of a thing or an action." 
The superindividual socially-conditioned connection of impulse and ob- 
ject then becomes incorrectly taken for an objective ‘‘combinedness.” 
This experience is projected out (“hinausprojiziert”) into the objective 
world as an objective quality. In this manner, the belief in objectively 
valid values and duties—or, as Ross calls it, “practical objectivity” — 
appears. The statement: ‘This is obligatory,” has the form of a judg- 


7 Hagerstrém, Social Philosophical Articles, with an introduction by Martin Fries (1939); 
especially the treatise On the Truth of Moral Representations (from 1911). 

8 Hagerstrom, “Till frigan om begreppet gillande ratt’? (The Problem of the Concept 
Valid Law), Tidsskrift for Retsvidenskap, 1931. 

® Hagerstrém, Tidsskrift for Retsvidenskap, 1931, p. 89. 

10 Ross, Alf, Kritik der sogenannten praktischen Erkenntniss, 1939, p. 429. 
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ment, but is nevertheless nothing other than “the rationalized expres- 
sion for an irrational experience.’’!' In a treatise presented in 1940, Ross 
summarizes his interpretation of justice and morality in the following 
declaration: ‘“‘Assertions of normative content, e.g., of obligations, must 
be, in principle, regarded in quite the same manner as a scream or cheer.’’” 
Ross, however, is aware of the great social significance of the fact that 
people actually have the idea that certain rules for conduct or acting 
are “valid.” It is “this particular type of respect, loyalty, acknowledg- 
ment or whatever one wishes to call it,” which has given occasion to talk 
of the binding power of the law, and the existence of consequent obliga- 
tions.'* In a realistic interpretation of the law as socio-psychological 
fact, one must redefine the concept of validity to be a designation pre- 
cisely for those particular validity-experiences.* The validity itself is 
no reality; it is an illusion. The mental experience of validity, as a psy- 
chological phenomenon, belongs to the factual world. 

Professor Lundstedt in Sweden has drawn radical conclusions from the 
Hagerstrémian philosophy in a long series of legal writings. Lundstedt 
presents the rule of law as expressing the idea that a certain course of 
real events will occur when particular actions are undertaken or avoided. 
According to Lundstedt, legal rules can not be interpreted otherwise than 
as expressing the notion that organs of government act in a certain 
manner in situations of a certain type, which again is founded upon a 
series of psychologically functioning factors, and which in zs turn oper- 
ates on the conduct of the individual in different ways.'® In the same 
way, a “right”? only means the real circumstance that, with certain 
qualifications, one person as against another, can have “compulsory 
governmental provisions” executed against the other, or that this other 
one, on his side, loses a possibility that he otherwise would have had, to 
execute similar compulsory governmental measures.'* ‘“This, that this 
or that rule is ‘valid,’ is something which has no content to be realized 
by the thought.’” “The concepts ‘legality’ or ‘illegality’ are both of 
similar chimerical nature.’’* 

Lundstedt appears to want to give to the statement of law this mean- 


" Ross, Alf, op. cit., pp. 429-431. 

” Ross, Alf, Ugeskrift for Retsvesen, 1940, p. 161. 

3 Ross, Alf, Tidsskrift for Rettsvitenskap, 1940, p. 287. 

4 Ross, Alf, op. cit., p. 287. 

'® Lundstedt, Férelasningar over valda delar av obligationsritten, III Obligations-begreppet 
2. p. 91. 

16 Lundstedt, “Kritikk av Nordiska Skadestaandslaror,” Tidsskrift for Rettsvidenskap, 
1923, p. 74. 

" Lundstedt, Férelaningar ITI p. 92. 

8 Lundstedt, Kritikk, p. 118. 
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ing of “‘assertions” that certain future events actually will occur. In a 
treatise written in 1943, a young Norwegian jurist, Vilhelm Aubert, has 
sought to give not to the rule of law but to the assertions of the science 
of law this characterization of ‘‘hypotheses” of the future: “Juridical 
the ories of positive law can therefore be understood as general predictions 
of the future conduct of the judge or as causal explanations for recorded 
judicial sentences.’’!® 

It is clear, however, for most legal philosophical ‘‘realists’’ that the 
declarations of legal science contain not merely ascertained statements 
of the past and hypotheses of the future. According to Higerstrém him- 
self, legal science must also give judges and others guidance on how the 
ends which appear in the laws shall best be realized: ‘Legal science then 
cannot confine itself to render an account of those rules which are actually 
effected. Knowledge of the system of rules which are actually maintained 
in society tells each individual how he may avoid punishment and other 
harmful consequences of acting contrary to this system. Knowledge of 
which social effects this or that solution of legal conflicts will have, tells 
the judge how he is to act, if he wants to realize the social ends which 
appear in legislation.” 

However, Hiagerstrém steadfastly maintains his fundamental theory: 
each and every assertion that I am “‘obligated” to act consistent with the 
system of rules, or that the judge is “‘obligated”’ to judge in such manner 
that the aims of the law can be furthered, is meaningless and chimerical.” 

For Professor Hedenius, who now lectures on moral and legal philoso- 
phy at Uppsala University, the provisions of laws are quite certainly, 
according to their content, theoretically meaningless ‘“‘pressure phrases.” 
From ‘pressure phrases,” no logical conclusions can be drawn. However, 
when the real or genuine legal provisions are actually enforced, then one 
is confronted by what Hedenius calls ‘“‘ungenuine legal propositions,” 
i.e., expressions for the social reality which corresponds to the “‘genuine 
legal propositions.””*! The fact that a rule of law is “‘valid,” in this mean- 
ing, is then “a hypothetical fact.’’ That the rule that thievery is punish- 
able by imprisonment is “valid,” is the same as to say, that if a person 
steals and if he is caught, and 7f he is accused, and #f it is proved that he 
has stolen, then the authorities will sentence him to imprisonment.” 

In the interpretation of law as expression for a social fact, Hedenius 
stands in line with Lundstedt. However, Hedenius states explicitly— 


19 Aubert, V., in Tidsskrift for Retsvidenskap, 1943, p. 190. 
20 Higerstriém, p. 89, p. 84. 

21 Hedenius, Om lattoch Moral, 1941, pp. 63-66. 

2 Hedenius, p. 100. 
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and makes an attempt at resolving—the problem of the wrong judgment, 
which is the stumbling block for any realistic legal philosophy. It is, 
e.g., Clear that if a person steals et cetera, it is certainly not given that he 
really will be sentenced to a prison term. Actually, he may perhaps be 
acquitted, or have no charges pressed against him. The reaction of society 
which is the most characteristic expression of the law, is therefore con- 
ditional also upon the circumstance that the ‘“‘judge adapts the provisions 
which are in the prevailing juridical opinion regarded to be binding.” 
Hedenius thus characterizes the judge’s procedure as expressive of law, 
only if the judge follows these generally recognized ‘‘provisions.’’ The 
realization of law consists, in other words, in adapting these provisions. 
It thus seems apparent that the law, according to Hedenius, is not after 
all identical with something which actually occurs, but, on the contrary, 
with provisions, which are “regarded as binding.” 

Here, then, realism slides—posed against the problem of the wrong 
judgment—over into a normativistic interpretation. 

The difficulty with carrying realism to its conclusion and consequently 
rejecting the employment of logic in normative thinking, emerges es- 
pecially clearly in Ross’s last writings, particularly his last published 
extensive and penetrating work: Law and Justice (1953).%4 

A peculiar thing in Ross’s philosophy is now that, while he denies 
logical meaning to the normative assertion, he wants to maintain legal 
dogmatism—traditional legal science—of whose significance for the 
practical world of law heis aware.** Ross recognizes that the courts actually 
exercise their activity with the understanding that the provisions of law 
can be ‘“‘applied,” that is, be the basis for subsumption and logical in- 
ference. The legal scholar must meanwhile, with “constant mental 
reservation,’ hold before him the real psychological cogency of which 
legal dogmatism itself is a component part. 

In the book published in 1953, Ross characterizes legal norms as idea 
content of ‘‘abstract directives,’’*® and stresses that the judges’ conduct 
of affairs must have an “ideological explanation,” through the “ideology 
which animates the judge and motivates his actions.’’?” The judge becomes 
an authorized judge through public judicial rules.?* The law’s instructions 
to the judge enter as integrating components in the judicial holding.” 





* Hedenius, p. 102. 

* Published in Danish, Ret og Retferdighed. 

* Ross, A., in Tidsskrift for Rettsvitenskap, 1940, p. 290-91. 
*6 Ross, A., Ret og Retferdighed, 1953, p. 28. 

7 Ross, A., op. cit., p. 50. 

* Ross, A., op. cit., p. 53. 

* Ross, A., op. cit., p. 55. 
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A terminology of duties, obligations, claims, etc., is indispensable in the 
vocabulary of law, nor can these terms be entirely expelled from legal 
science.*® In his polemic against the ideology of justice, he presents 
“demands for equality” as a demand that the concrete treatment of a 
case shall appear as the application of an ordinary rule, a rule of action. 
The ideal of equality intimates, as such, nothing more than correct ap- 
plication of an ordinary rule.* 

In a treatise written in 1954, Ross describes how the judge syllogisti- 
cally deduces the concrete from the general directive, how he arrives at 
the result which then motivates the practical action: the concluding 
judgment.” 

Despite the fact that the point of departure for the whole of realistic 
philosophy is that norms have no logical meaning and cannot be steps 
in logically inferred conclusions, the application of norms is accepted 
nonetheless; the logical inference from the general to the specific directive 
is conceived as practically possible. It can be ‘‘correct.” 

However, this does not hinder Ross from maintaining the view of the 
task of legal science as one of embarking upon “‘calculations of the future” 
holdings of the judges.** That a rule is deemed as law means in itself 
that we, with probability short of certainty, can predict that it will be 
accepted by the judge.** “A rule can be applicable law to a greater or 
lesser degree, varying with the degree of probability, with which it can 
be predicted that it will find itself being applied.’’** In corresponding 
manner, a judgment must be deemed wrong ‘“‘when—all things con- 
sidered—the judgment itself and the criticism it evokes, it must be as- 
sumed as an overwhelming probability, that the courts in the future will 
not follow the decision under consideration.”’*® 

At the same time, in his work in 1953, Ross stressed that the predictions 
of legal science respecting future social occurrences involve phenomena 
which in principle are indeterminants and therefore cannot be predicted 
with absolute certainty. ‘Each prediction is, moreover, a real factor 
which can influence the course of events and is to that extent a political 
action. The science of law does not in principle, therefore, allow itself to 
be divorced from the politics of law.’’*” 

Ross, A., op. cit., p. 196. 

31 Ross, A., op. cit., p. 356. 

% Ross, A., “Om Begrebet ‘Retsanvendelse’ og Ordre Public,” in Tidsskrift for Retts- 
vitenskap, 1954, especially p. 249. 

33 Ross, A., Law and Justice, p. 31. 

4 Ross, A., Rete og Reteferdighet, p. 121. 

% Ibid., p. 58. 


36 Thid., p. 64. 
37 Tbid., p. 63. 
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It is due to Ross’s pronounced anti-metaphysical attitude that he 
considers it meaningless to characterize a law or proposed law as “‘just”’ 
or “unjust.”” These words, utilized in this connection, have altogether 
no descriptive meaning. He who asserts that a certain rule or order, e.g., 
a tax system, is unjust, introduces no known quality of this order; he 
gives no basis for his standpoint, but gives expression to feelings alone. 
A says: I am against this rule for it is quite unjust. He ought to say: this 
rule is quite unjust, inasmuch as I am opposed to it. 

To appeal to justice is the same as banging on the table: an expression 
of sense-feeling, which makes one’s claim an absolute postulate, and there- 
with ending discussion.* 


If hereafter I am to say a few words on a trend within Nordic juris- 
prudence which stands in pointed opposition to “realism” and which in 
Scandinavia is sometimes called legal philosophical “idealism,”’ I must first 
make a purely personal observation. It is to a large extent my own writ- 
ings of which I must render an account in this instance. I shall try to do 
it as objectively as possible. I will mot pass over those standpoints which 
I have stressed but whose tenability I have, over a period of time, come 
to doubt. However, I believe I may say that “realism,” such as most 
recently emerges in Professor Ross’s great work, has also met criticism, 
to some degree quite sharp, from many other Nordic jurists, in recent 
times. 

I shall make my presentation of idealism and its criticism of realism 
as succinct as possible. 

Criticism against Nordic realism involves first of all its very logical 
point of departure: that normative assertions are meaningless and cannot 
be steps leading to a logical inference. It is correct that a norm says 
nothing about any existing factual connections. The norm contains a 
command. It contains a “thou shalt.” It can neither be “true” nor “un- 
true” (false). But, nonetheless, all applications of law are in the form 
of logical inferences from ‘“‘valid,” legally obligatory laws éo solution of 
special or concrete legal questions. Example: the law reads, Thievery 
shall be punished thus and so. If we thereafter ascertain: this act is one 
of thievery, then this act shall be punished thus or so. The subordinate 
clause in the syllogism, here: this action is thievery (in the legal sense), 
can often occasion great problems. Every jurist knows this. But if the 
subsumption is made, then the inference, that is the logical conclusion, 
is just as certain as any conclusion on the theoretical level. This notion 
that logic is applicable on the normative plane as well, is, one might 





% Ibid., p. 358. 
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say, evidence of the necessary rationality in the value system, which 
any positive legal order constitutes. 

That such inferences are a central phenomenon in practical legal life, 
and that action can take place on the basis of them, the realists them- 
selves are forced to acknowledge or presuppose. This emerges clearly, 
especially with Ross in his later writings, in that he deems it the most 
important task of legal science to predict the position of the courts with 
regard to future legal conflicts. In the moment that courts actually oper- 
ate with “normological” inferences from rules of law, the predictions 
must certainly rest upon the notion that these conclusions lead to results 
which can be predicted in advance. 

The “idealistic” philosophy of law stands decidedly aloof from the 
interpretation that legal science can envisage its main task as making 
anticipatory calculations of the future decisions of the courts. It is par- 
ticularly excluded that the courts themselves, even the courts of last in- 
stance, can let the solution of a question of law depend on such an advance 
calculation. It goes without saying that for the individual and his at- 
torney it can be an important problem: how will the courts judge? It is 
apparent that for legal science too this question is important. However, 
for legal science in its traditional meaning, the main problem is somewhat 
different: In legal science, one must put the question what the correct 
solution is, according to the legal system with which one is dealing. The 
answer can be given with a higher or lower degree of certainty. How- 
ever, the answer does not imply that the legal scientist pretends that the 
courts actually will judge in this way. The answer states that such 
ought to be the solution, if it is to be right. As far as that is concerned, 
one can say that legal science is normative, dogmatic. 

Legal science thus cannot, according to the “‘idealistic’”’ philosophy of 
law, be understood as a science the ends of which are to precalculate the 
decisions of the courts. 

Neither can it be understood as a technology. A judge cannot resolve 
legal issues in the manner that he himself finds most purposeful in order 
to further what Hiagerstrém calls the social ends which appear in legis- 
lation. The judge must follow the directions prescribed for him by the 
provisions of law. The ends of law could be advanced, in and of them- 
selves, by many other means, and according to the judge, could perhaps 
be advanced better by these other means. It makes no difference. The 
judge must follow the law itself. 

But let us for one moment suppose that the judge could resolve legal 
questions correctly as a technician, when he has the task of realizing the 
actual ends of the law. He does not avoid the normative element after 
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all. It will not in any event fall freely to the judge to realize or refrain 
from realizing the goals of the law. The goals set by law will in all cir- 
cumstances be binding on or obligatory for him. If he were to choose 
other goals for his activities than those appointed by legislation he would 
arrive at legally incorrect results. 

It will not be denied that the understanding of the law and assertions 
of legal science as normative raise difficult cognitive problems of a theoreti- 
cal nature. The rule of law is, according to the idealistic interpretation, 
not identical with this or that concrete psychological phenomenon within 
this or that physical person. The rule of law then comes to be understood 
as a mental construct, quite certainly with its reality-basis in real human 
experiential consciousness and actions, but different from these human 
facts. One might, according to this interpretation, attribute to law what 
I myself have called “ideal existence,” to use a somewhat dangercus 
expression. This chain of reasoning has a certain platonic character. I 
only mention this thought here, but shall not develop it further, or 
go into the objections which can be raised against it. 

I have up to this point only treated “idealistic” philosophy in relation 
to the problems of legal thinking. We again meet the divorce between 
“realistic” and “idealistic” attitudes, in the view of the evaluation of 
positive law and the problems raised by this evaluation. Natural law 
concepts, or more broadly all opinions on what is good law, cannot for 
a realistic philosophy be “‘right’’ or ‘“‘wrong” in any other sense than the 
purely technical. If so, the evaluation of a recommended reform rationally 
can only depend upon the extent to which it is more or less effective as 
a means to accomplish the ends that the appraisor really sets himself. 
Each and every claim that a standpoint, in and of itself, is “right’’ and 
another “wrong” is illusory. The assertion that a legal rule is “‘just,”’ 
according to Ross, as we have seen, can have no reasonable meaning 
whatsoever. 

Over against this, idealistic philosophy must maintain that something 
else, and more, is meant by the assertion of “rightness” or “justice” 
than that the law is purposeful in relation to some actual goal-setting or 
other, or that it agrees with our own taste and pleasure. We mean that 
the evaluation to which we give expression is in principle valid, independ- 
ent of our own apprehension. We mean thus that this evaluation would 
be valid, even if we ourselves had not advanced to a recognition of it. 
If a state decides to exterminate a group of its subjects, because they 
belong to a certain race, then we deem such a policy unjust, wrong, and 
reprehensible. We think this belief is right, and that it would be just as 
right even if we ourselves did not hold this belief. We believe that our 
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opinion in this sense is objectively right. Moreover, our position is com- 
pletely unaffected by the question whether or not the extermination of 
this human group is an effective means to the realization of the ends which 
the governing powers have set for themselves with this policy. 

This standpoint is, in principle, accepted in idealistic “legal philoso- 
phy.” It is sometimes called “metaphysical,” and it is possible that it 
is right to call it so. When we pass an ethical judgment, we do not state 
any factual connections. Purely legal thinking also has a metaphysical 
streak, insofar as the concepts “norms,” “legal obligations,” “rights,” 
are not identical to the concepts of the psychic or social realities which 
are the factual basis of the law. 

I have, for my part, no objection to spokesmen for realistic philosophy 
using the designation “metaphysical” for this train of thought. On the 
other hand, I regard it extremely misleading when the realists charge 
their opponents with drawing ‘“‘magical” representations and the belief 
in “supernatural powers” into legal thinking. When they do this it is, 
I think, mostly out of polemical fervor, in the heat of debate! 

The principal cleavage between the two trends within Scandinavian 
legal philosophy runs deep. Nevertheless, I believe it may be said that 
both schools of thought have acted fruitfully upon one another. Realistic 
philosophy has contributed to making the followers of the traditional 
understanding of legal thought clearly aware of the type of, and the 
presuppositions for, their reasoning. The realists on their side appear to 
acknowledge that all understanding of the realities of legal life must 
first of all take into account that the actors in the legal play think in 
terms of norms and in terms of representations of obligations and rights. 
Realism in its newest form appears, moreover, to be aware that the 
normative way of reasoning and the “normological”’ inferences in legal 
life actually make for rationality and calculability in the legal scene. 

Idealists and realists meet again in the acknowledgement that it is the 
law in fact observed, which must be the object of research by the “science 
of law.” Nor, regardless of what they each see in the notion of “valid 
values,”’ is there any essential disagreement on which values law and 


legal science ought to serve. 
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TEACHING COMPARATIVE COMMERCIAL LAW 


The School of Law of Southern Methodist University, in co-operation 
with the Southwestern Legal Foundation, has organized a program of graduate 
studies, known as “The Law Institute of the Americas,” for the benefit of 
Latin-American, American, and Canadian lawyers. 

The course has been planned following three basic ideas: (1) to deepen the 
study of general theory of the law, in order to make possible a broad and 
comprehensive vision of legal phenomena; (2) to develop comparative analysis 
of the most basic legal institutions of the civil law and the common law; and 
(3) to further knowledge of international law, with emphasis placed upon the 
Inter-American system, and the United Nations. 

Courses in Latin-American Legal Philosophy and in Law in Society I and II 
are taught in order to achieve the first of the above-mentioned objectives. A 
series of courses are devoted to comparative analysis: Comparative Con- 
stitutional Law; Comparative Labor Law; Comparative Natural Resources 
Law; Comparative Private International Law I and II; and Comparative 
Commercial Law I and II. A course on Comparative Law Principles is given 
in order to train the student in the use of the comparative method, and another 
on Basic Principles of Anglo-American Law, to convey to Latin-American 
lawyers much needed information on the main features of the common law 
system, especially in its historical development. The courses on Basic Principles 
of Anglo-American Law and Comparative Commercial Law are given three 
hours credit, respectively, the others, two each. The students are required 
to complete fourteen hours credit during the first semester (fall), and thirteen 
hours in the second semester (spring). 

Upon successful completion of the course, including written examination 
with a minimum B average, the members of the Law Institute of the Americas 
receive the degree of Master of Laws in Comparative Law. 

No single pedagogical technique is applied in every course. The case method 
is not followed; it is entirely inadequate to the teaching of general theory of 
law, international law, and comparative law. In general, it can be said that the 
prevailing procedure is to combine lectures by the professor with active par- 
ticipation by the students by means of written or verbal reports and discussions 
in seminar. 

This article will deal with the way in which the teaching of Comparative 
Commercial Law has been undertaken. 

The main purposes of the course are: (1) to furnish Latin-American lawyers 
some basic knowledge of the most important features of the commercial law 


1 Two classes have already graduated, totalling 33 lawyers, representing fourteen countries 
(Argentina, Brasil, Bolivia, Canada, Chile, Colombia, Costa Rica, Ecuador, Guatemala, 
Mexico, Nicaragua, Peru, United States, and Venezuela). Seven students have graduated 
with honors. Presently, eighteen lawyers are attending the third Law Institute of the Americas. 
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of the United States and Canada, and American and Canadian lawyers, with 
essential references for the civil law; (2) to determine the main differences and 
similarities between parallel legal institutions of the civil law and the common 
law; and (3) to train the student in comparative analysis, requiring practical 
work in this connection. 

In order to achieve these three aims, a program has been devised covering 
important topics of the law of Contracts, Agency, Partnership, Corporations, 
Negotiable Instruments, Sales of Goods, Security Transactions, and Creditor’s 
Rights. Four subjects are covered each semester. The teaching of the main 
features of American law related to these topics is in charge of the various 
professors of the law school specialized in the corresponding fields of law. They 
are allowed a two-hour period to cover the outline for each subject. This 
lecture takes place once a week, either on Monday or Tuesday. The students 
are encouraged to ask questions during the class and also at the end of the lec- 
ture. The outline is distributed a week in advance, and the students are re- 
quired to cover some ground through obligatory readings. Those readings are 
balanced between text-book materials and leading cases. This requirement 
allows the student to attend the class with some general] idea of the subject, 
and thus to profit more from the oral explanations given by the professor 
in his lecture. The students are requested to keep in mind the basic concepts 
of their own law in connection with the explanation of American law, and to 
try to establish connections between them, so far as possible, asking questions 
whenever necessary. When there is some important systematic difference in the 
subject, of such a nature that it could mislead the student in the selection of the 
parallel point in his own law, they are warned by the professor before the be- 
ginning of the class and given a very general idea on what is the pertinent 
subject-matter at civil law. For instance, such warning is indispensable in the 
law of conditions of contracts, consideration, general partnership, and agency. 

After the lecture is over, a questionnaire is distributed among the students, 
listing five or six questions which require comparative analysis of American 
law and their own local law. These questions are usually related to the most 
important aspects of both systems, where either some relevant similarity or 
difference can be observed. Answers have to be filed with the professor of 
comparative commercial law before his lecture takes place on Thursday or 
Friday during the same week, on the comparative aspects of the problem. 

Three or four days are allowed between the lecture on American Com- 
mercial Law (Monday or Tuesday) and the lecture on Comparative Law 
(Thursday or Friday) in order to facilitate research and study by the members 
of the Law Institute of the Americas, and to make possible well-reasoned 
answers to the questions. For this purpose, the Law School has established a 
library on comparative law, including Latin-American and Canadian materials, 
where the basic legislative, judicial, and theoretical authorities can be found. 

The answers to the questions have to be drawn up in English, in a rather 
brief and concise way. The students receive no help or guidance from the 
professor; nor are readings of comparative studies on the subject by some com- 
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paratist, suggested. What is wished and expected is personal research, mental 
effort, and effective, independent creative work. 

But the answers are corrected, one by one, by the professor, who states, if 
such is the case, where error has been committed and the cause thereof. If the 
student has approached the subject in an inappropriate manner, or has shown 
miscomprehension of the subject, he is invited to interview the professor and 
to discuss the problem personally with him. 

The lecture on Comparative Commercial Law occurs after members of the 
Law Institute of the Americas have filed their answers to the questions. Usually, 
though not always, the lecture covers most of the questions, stating the pre- 
vailing trend in the Latin-American countries, and emphasizing where the 
difference with American Law is merely systematic (which is the common 
situation) or where it is really substantial. Important areas of agreement can 
be seen throughout the law of commercial transactions, and opportunity is 
sought, whenever possible, to stress the similarity of legal meanings at the 
concrete level of social reality. A more individualized approach is impaired by 
the lack of sufficient case law (“jurisprudencia”) materials in Latin-America. 
With the exception of three or four countries, it is difficult to keep good col- 
lections of reports, with their indispensable indexes, up to date. 

During the first weeks of teaching, the students undertake comparative 
analysis in a rather hesitant, weak, and unconvincing manner. Many difficulties 
arise merely from the fact that differences in classification and techniques of 
reasoning between common law and civil law hinder the identification of the 
corresponding material in the civil law and the statement of the prevailing 
legal solutions for the same problems. The students seem to be troubled by 
the necessity of working with their own national law from a different stand- 
point than that usual in their respective countries. 

But such difficulties begin to decrease after the students become familiar 
with the new approach, have attended the lectures on Comparative Commercial 
Law, and discussed their previous written answers to the questions. 

The method described herein seems to be effective and rich in possibilities. 
The students gain comprehension of American law, improve their knowledge 
of their own local law, and become accustomed to distinguishing between 
merely systematic differences and real, substantial, effective differences of 
legal meaning of human conduct. Also, it becomes apparent that different 
ways of reasoning, by themselves, do not warrant different conclusions. 

A vast, unsuspected area of agreement is made visible. The often heralded 
differences between the common law and the civil law are reduced to their 
adequate proportions, and the Latin-American, Canadian, and American 
lawyers mutually gain keen insight into their respective legal ways. Common 
understanding is possible and at hand. 

ARTHUR L. HARDING* AND JULIO CUETO-RUAT 


* Board of Editors. 


t Associate Professor of Law and Associate Director, The Law Institute of the Americas, 
Southern Methodist University. 
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SOME FORMS OF CORPORATE FINANCING IN BRAZIL 


The appearance and growth of a capital market in Brazil is a comparatively 
recent development. For a great many years (and the idea has by no means 
disappeared) the main channel of investment was real estate, either directly 
or by means of mortgages, or through a “‘capitalization” company. As recently 
as 1941, Miranda Valverde, one of Brazil’s foremost authorities on corporate 
matters, wrote that “Our capitalists, on the other hand, know only three uses 
for their money: mortgage loans, apartment buildings, and government bonds.’” 
This criticism was undoubtedly exaggerated, but it was indicative. Inflation of 
the currency, sometimes at a faster, sometimes slower pace (and sometimes 
halted by periods of stability and even deflation), but generally constant over 
the last hundred years, serves to explain this phenomenon in part, but only 
in part. 

The corporate form of organization, while thoroughly familiar to the Brazil- 
ian legal and business communities, was far less widely used there than in the 
United States. The corporations which existed tended to be ‘‘one-family,” 
even “one-man,” companies. 

It has been said that being admitted to a share of ownership in a Brazilian 
corporation a generation ago was much like being elected to membership in a 
club. It often resulted from family or social relationships between the investor 
and the principal owner of the company. Besides, an investor would not ordi- 
narily consider going into a corporation on any other basis. Even today one 
sometimes hears in Brazil the comment that an investor would be unwise to 
put money into a minority position in a corporation (any corporation), since 
his interests would almost surely be overridden by the majority. 

A generation ago, United States concerns which carried on operations in 
Brazil customarily financed them with their own funds and bank credit. Most 
of those few which took in Brazilian capital were motivated more by public 
relations considerations than by financial requirements. It is doubtful that any 
of them went into anything which could be called a public offering in Brazil 
prior to World War II. 

If public receptivity was lacking, facilities for launching public securities 
offerings were even more noticeably unavailable. Securities brokers and ex- 
changes existed, to be sure, but they dealt mainly in government bonds. 
During World War II, one regularly heard the lack of investment banks and 
underwriters lamented; and it was not to be long before steps would be taken 
towards filling the need. 

Towards the end of the war, about 1944, Pan American Airways decided to 
offer the Brazilian public stock in Panair do Brasil, S.A., the company’s 
Brazilian subsidiary, amounting to approximately a third of the total capital 
of the subsidiary. In the absence of a specially equipped outlet, the stock was 


1 Trajano de Miranda Valverde, Sociedades por Acées, 1st ed., Rio de Janeiro, Vol. I, p. 86. 
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offered for sale through the Bank of Brazil. Demand exceeded supply to the 
extent that many who tried to buy shares were disappointed. 

Another public offering of common stock was made some months thereafter 
by a subsidiary in the State of Minas Gerais of the American & Foreign Power 
Co. Due perhaps to the somewhat limited margin of profit available to a public 
utility, and perhaps also to other factors, the shares moved slowly at first, al- 
though all were sold. 

In the intervening years a number of things have happened to change the 
situation. In the first place, the size and complexity of business units, par- 
ticularly in manufacturing operations, have greatly increased the need for 
capital. In many cases, both Brazilian and foreign concerns have felt the need 
to look beyond the capital funds and bank credit conveniently available to 
themselves and to their immediate circles. Along with the growing need have 
come means to meet it. Soon after the war ended, a concern composed of United 
States and Brazilian citizens was organized to devote itself to the almost brand 
new business of selling securities to the public. After proving itself on several 
issues, it has become one of the foremost retail securities marketing organiza- 
tions in Brazil, although others have also come into the business. Soon there- 
after the investment banker-underwriter came on the scene, again with both 
Brazilian and foreign groups represented. In 1952, the Chase Bank entered the 
field in conjunction with other United States capital and a group of leading 
Brazilian banks. 

Out of these developments is emerging a new era in Brazilian corporate 
finance. The field is very new, very experimental, and those engaged in it have 
had to feel their way much of the time. Indications are that they have already 
succeeded in bringing a considerable degree of order into the picture by in- 
sistently seeking formulae and issues which will protect the interests of both 
the investing public and the issuing company. 

The forms which are evolving through this process constitute the subject of 
this study. 


I. DEBT SECURITIES: BONDS AND DEBENTURES 


Discussion of forms of corporate financing available in Brazil should include 
brief mention of debt securities. Bonds, in particular, can be dealt with very 
briefly. Used extensively in government finance, they are a rarity on the private 
side. There are a number of reasons for this, but the most important is that the 
continuous depreciation of money discourages investment in debt securities. 
All the corporate bond issues I know of were put out in the 20’s and early 30’s, 
and most were expressed in foreign currencies. Some contained gold clauses, 
as well. These obligations were dealt with severely by the courts after 1933, 





? Decree No. 23,501 of 27 November 1933. See Comité de Défense des Porteurs d’Obliga- 
tions v. Cia E. F. Sao Paulo-Rio Grande, 1936, Cte. Ap., Fed. Dist. (Sth & 6th Chambers), 
39 Arq. Jud. (1936) 199, 32 Rev. Jur. Bras. (1936) 125; Cravo et al. v. Cia. E. F. Sao Paulo- 
Rio Grande, 1936, Trib. Ap., Fed. Dist. (6th Chamber), 113 Rev. dos Tribs. (1938) 781, 122 
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and the attempts thus to overcome the depreciation of the Brazilian currency 
were largely nullified. No corporate bond issue since that time is known to me. 

As an illustration of a debt issue’s lack of appeal in recent years, it may be 
noted that the government itself found it expedient to provide in a recent in- 
ternal bond issue that interest would be payable on a formula linked to dollars, 
a device which probably would not be legal for a corporate borrower.® 

Debentures offer rather more extensive possibilities of discussion; but that 
is due to the special meaning of the term in Brazilian law, and not to any 
greater practical usefulness in the field of corporate finance. 

By way of noting the special characteristics of debentures, suffice it to ob- 
serve that a debenture by definition is an obligation payable to bearer;* if it is 
nominative, it is not a debenture. It is unsecured, but properly recorded it 
enjoys a preference over all other unsecured creditors, against the entire assets 
of the debtor.® Debenture holders act as a group through a special assembly 
provided by law.° The individual holder in most matters cannot himself act 
against the corporation. , 

The main fact, however, is that debentures in Brazil fall under the shadow 
which lies over all debt issues; i.e., the currency is depreciating in value, and 
direct measures to offset or overcome that depreciation are not permitted. No 
post-war debenture issue is known to me.’ 


II. EQuiry AND QUASI-EQUITY SECURITIES 


It is among the equity securities that the vehicles have been found for the 
developments of recent years in corporate finance. Included necessarily in the 
group is a type of security which I shall call a “quasi-equity” security (for 
want of a better term), and with which this portion of the discussion begins. 

A. Partes Beneficiarias, or Founders’ Shares—The original concept of partes 
beneficitarias was a security issued, usually to the founders or promoters, in ex- 
change for services, rather than for cash or property. More recently, it has 
acquired broader significance in some cases and, as will be seen, has even been 
marketed publicly. 

Seven articles of the Brazilian corporation law® are devoted to these founders’ 
shares. The first, Article 31, reads as follows in unofficial translation: 





Rev. Dir. (1936) 310, 39 Arq. Jud. (1936) 222; Cia. Sertaneja S. A. v. Unido Federal, 1940, 
1st Inst., Fed. Dist., 4 Direito (1940) 370. 

3 It is reported that bonds of this type are no longer being offered for sale. 

4 Decree-law No. 781 of 12 October 1938, Art. 1; and Decree No. 177-A of 15 September 
1893, Art. 1. 

5 Decree No. 177-A of 15 September 1893, Art. 1, §§ 1 & 2. 

6 Decree-law No. 781 of 12 October 1938, Arts. 2 et seq. 

7 Since this study was written, an excellent report entitled “The Capital Market of Brazil,” 
by Eric F. Lamb, has appeared. Mr. Lamb describes two postwar debenture issues: A Cr$ 
100,000,000 issue of 9% General Mortgage Redeemable Debentures of the Brahma Brewery, 
which was successfully sold to the public in 1950; and a 1952 issue of 9% debentures of the 
Espirito Santo Telephone Company, which was not all taken up by the public. 

8 Decree-law No. 2,627 of 26 September 1940, Arts. 31-37. 
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“The corporation can at any time create negotiable securities, without par value and 
separate from the capital, under the designation of founders’ shares. These securities shall 
confer upon their owners the right of an eventual claim against the company, consisting of a 
participation in the annual net profits which, pursuant to law, the corporate articles and the 
by-laws, may be distributed by the stockholders. 

“81. The percentage allocated to the founders’ shares may not exceed one tenth of the 
amount of the net profit. 

“$2, The issue of more than one series or class of founders’ shares is forbidden.” 


Founders’ shares are redeemable, and the corporation must set up a sinking 
fund for the purpose.’ Some intriguing formulae for computing redemption 
price have been used, as will be seen in a moment. 

The only advantages accruing to founders’ shares are the rights just men- 
tioned to a share of the profits and to the eventual redemption price. They have 
no vote, except on matters strictly pertaining to their interests.!° They do not 
participate upon dissolution, except to the extent of the sinking fund, as to 
which they have a preferred right." While they may be convertible into shares,” 
this depends on the contract. They do not have preemptive rights, which all 
capital shares possess by law. Indeed, Article 36 provides: 


“It is forbidden to confer upon founders’ shares any right which pertains exclusively to 
stockholders, except that of scrutinizing, within the provisions of this law, the acts of man- 
agement.” 


The founders’ shares may have a somewhat important bearing on the value 
of the preferred and common stock, by reason of their priority position in the 
distribution of the company’s net profits. The schedule is usually set down in the 
company’s articles and by-laws (estatutos), and may provide that the participa- 
tion of the founders’s shares is to be paid before or after payment to the pre- 
ferred; and before or after (although usually before) a payment to the common. 
Payments to the founders’ shares sinking fund are ordinarily scheduled, too, 
as well as payments to reserves and for other purposes. Analysis of the capital 
securities, obviously, requires careful scrutiny of this schedule. 

The matter will best be illustrated by three examples of rather widely dif- 
fering uses of partes beneficiarias. 


Pneus General S. A., a Brazilian (all of Cr$1,000 par value); and also 1,000 


subsidiary of the General Tire and 
Rubber Co., of Akron, Ohio, has a 
capital structure consisting of 100,000 
common shares 60,000 preferred shares 


§Idem., Art. 33. 
0 Tdem., Art. 37 
4 Idem., Art. 33, §2. 
2 Idem., Art. 78 (d). 
8 By-laws, Art. 7 apud Prospectus of 23 March 1954. 
4 Tdem., Art. 8. 


partes beneficiarias, or founders’ shares." 
The founders’ shares were all issued 
without payment, for services rendered in 
the organization of the company." They 
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are entitled as a group to 10% of the net 
profit of the company (or .01% per share) 
each year. 

The founders’ shares are redeemable, 
and provision is made for a sinking fund. 
The by-laws are silent as to when and 
how redemption is to take place, although 
the price formula suggests that they can 
be redeemed only from 1955 onward. The 
formula: Ascertain the average annual 
income per parte beneficiaria for the last 
three years; then the amount which, at 
1214%, would produce that income (in 
other words, eight times average annual 
income) is the redemption price.“ The 
share of net income pertaining to re- 
deemed partes goes into the sinking 
fund.1¢ 

The partes beneficiarias of this com- 
pany receive their share of net earnings 
ahead of either the preferred or the 
common stock:!” 


Art. 36. On 31 December of each year the 
books will be closed to ascertain the profit or 
loss, in accordance with the formalities pre- 
scribed by law. The net profits shall be ap- 
plied as follows: 


The treatment of the founders’ shares 
is quite different in Cia. Siderurgica 
Mannesmann, a subsidiary of Mannes- 
mann A. G., of Diisseldorf, Germany. 
With 550,000 common and _ 160,000 
preferred shares (all of Cr$1,000 par 
value), the company has 40,000 founders’ 
shares,!® all issued in bearer form. They 
are entitled, as a class, to 5% of the 
annual net profit, but “net profit” is 
specifically defined in Article 11: 


“By net profit, for computing this per- 
centage, is understood the profit resulting 
after deducting the portions destined to the 


Unusual and imaginative use of partes 
beneficiarias was made by Concreto 


18 Tdem., Art. 10. 
16 Idem., Art. 7, §2. 
7 Tdem., Art. 36. 
18 By-laws, Arts. 10 et seg., apud Prospectus dated 28 September 1954. 


“T.—Independently of action by the 
annual meeting: 

“a) 5% shall be put into the Reserve 
Fund to protect the capital. This deduction 
shall cease as soon as the Fund reaches 20% 
of the capital; 

“b) of the balance, 10% shall be paid to 
the partes beneficiarias; 

“‘c) the amount necessary to pay a divi- 
dend on the preferred stock, amounting to 
10% of face value, or if the remaining balance 
is insufficient to pay that percentage, then 
the whole of it shall be distributed among 
holders of the preferred stock. 

“TI.—After the foregoing payments are 
made, the Regular General Meeting may 
authorize the distribution of any remaining 
profits in the following manner: 

“a) a dividend of up to 10% of face value 
on the common stock; 

“b) 2% to.the sinking fund for redemption 
of the partes beneficiarias described in Arts. 
7 et seq. of these by-laws. 

*“c) . . . (bonus to directors) 

“TII.—Any remaining balance shall be 
divided on a basis of equality among the 
preferred and common shares, as a bonus, as 
the Regular General Meeting may deter- 
MBC 63." 


reserve funds and the ‘Partes’ redemption 
fund, and the amount necessary to distribute 
a dividend of at least 10% on the capital.” 


Thus, in this case the partes beneficiarias 
get nothing until after both the preferred 
and the common stock have had a 
dividend of 10%. 

The founders’ shares are redeemable, 
wholly or in part, at any time, at a 
redemption price substantially similar to 
that of Pneus General. Five per cent of 
annual net profits goes into the sinking 
fund. Founders’ shares are expressly not 
convertible into shares of stock. 


Redimix do Rio de Janeiro S. A. The 
capital is 60,000 shares (Cr$1,000 par 
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value), and the company also has 100,000 
founders’ shares.!® 25,800 of the latter 
and 25,800 common shares were sold to 
the public as a “package” offering (one of 
each). The balance of the founders’ 
shares presumably were issued without 
payment as compensation for organiza- 
tion and promotion services. 

The partes are entitled, as a class, to 
10% of the annual net profit (one ten- 
thousandth per cent each). Net profit is 
defined for this purpose as 

“the profit that will result after deducting 


the portions destined to the Legal Reserve 
and Partes Beneficiarias Redemption Fund.” 


Here, the return is paid to the partes 
before any dividend goes to the stock. 


At least 2% of the annual net profit 
must be paid into the sinking fund for 
redemption of the partes beneficiarias. 
Beginning with fiscal 1956 the partes 
may be, and from and after fiscal 1969 
must be, redeemed by lot to the extent of 
funds available in the sinking fund. The 
redemption price is ten times the average 
annual income per parte during the 
preceding five years. 

As redemption occurs, the percentage 
participation of the class in the net 
profits of the company decreases in 
proportion to the total number of partes 
retired. 

The partes beneficiarias are not con- 
vertible into shares.” 





B. Common Stock—In Brazil as elsewhere, common stock is usually the voting 
stock; and this feature, as will be seen, has in recent financings constituted the 
only advantage of common over preferred stock. 

Common stock has not figured so prominently as preferred in recent Brazilian 
corporate financings, though its part has not been unimportant. One of the 
reasons is that existing owners are often reluctant to dilute their voting posi- 
tions. Another, from the investors’ point of view, apparently is that while new 
common stock in established and proven companies may be attractive, interest 
is much more restrained when the company is new and its line of business un- 
proven in Brazil. 

A recent financing with common shares was that of E. R. Squibb & Sons S. A. 
(a Brazilian corporation), in October, 1954, in which 125,000 shares (Cr$1,000 
par value) were issued, bringing the total capital to 450,000 shares, all common 
stock, the book value of which, including reserves and surplus, was some 
Cr$1,155 per share. The shares offered publicly (price: Cr$1,150) amounted 
to about 30%, whereas the parent company in the United States had thereto- 
fore owned the entire capital stock, except qualifying shares. The company has 
neither preferred stock nor founders’ shares. 

In two other issues, common stock was offered together with preferred. In 
July 1954, Cia. Bandeirante de Investimentos, an investment company of Sao 
Paulo, increased its capital from Cr$8,000,000 to Cr$20,000,000 by issuing 
6,000 common shares and 6,000 preferred shares. The new common stock com- 
prised about 43% of the total voting stock. The offering price was Cr$1,100 
per share.’ The month before, Cia. Paulista de Electricidade, a public utility, 


19 By-laws, Arts. 17 et seg., apud Prospectus dated 23 June 1954. 

20 Of course, many companies do not have partes beneficiarias, or founders’ shares, at all. 
E. g., Arno S. A. Industria e Comercio, Prospectus of 15 May 1954; also E. R. Squibb & Sons 
S. A., Prospectus dated 26 October 1954. 

1 Finabras S. A., Monthly Financial Comments, Sao Paulo, July, 1954. 
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increased its capital from Cr$15,000,000 to Cr$35,000,000 by issuing 16,000 
preferred and 4,000 common shares, all of which apparently were offered to 
the public.” Available information does not indicate whether either of these was 
made as a “‘package”’ offering. 

All three of these were established companies with reputations in the com- 
munity and financial records which could be studied by interested investors. 
Even so, two of them found it expedient to issue preferred as well as common 
shares. But what about a company making its first entry upon the Brazilian 
industrial scene, as well as into the financial market? This was the situation of 
Concreto Redimix do Rio de Janeiro S. A. It seems safe to assume that the com- 
pany and its financial advisors concluded that in this circumstance common 
stock alone might not have a sufficient appeal to investors, who would like to 
see something more in the way of assurance. Partes beneficiarias (founders’ 
shares) are a means of providing a preference, and too the very name has 
“insider” connotations. Thus the ingenious “package” offering described above: 
one common share with one parte beneficiaria.” 

Thus in recent corporate financings in Brazil, common stock has played a 
useful, if somewhat limited role, in the right circumstances and combinations. 

C. Preferred Stock—Enough has been said already to indicate that preferred 
stock has played a predominant part in recent financings in Brazil. It remains 
to look into the reasons. 

From the viewpoint of the company and its existing stockholders, one of the 
important advantages of preferred stock is that it permits outside money to 
be brought into the company without disrupting present voting control. By 
present standards in the United States, it is expensive, but not greatly dispro- 
portionate to other forms of available financing, especially considering the 
monetary history.” 

From the investor’s point of view, preferred stock offers a good return and the 
added protection of preference, without the need to be concerned with the 
management of the business. Because of the participating feature used in vir- 
tually all preferred issues today, they are really equity securities and provide 
partial protection against depreciation of the currency. 

Nevertheless, the extensive use of these securities is new, and still experi- 
mental. Indeed, the legal history of preferred stock in Brazil goes back only a 
relatively short time. Decree 21,536 of 15 June 1932 constituted the first ex- 


2 Advertisement in O Estado de Séo Paulo, 16 June 1954. 

23 Supra, note 19. 

% In his study cited above (supra, note 7), Eric F. Lamb states: “Characteristic of the 
process of raising capital by the ‘participating preferreds’ presently in vogue, is the large 
spread between the price the banker pays for the issue and his public offering price. This 
charge, which is absorbed by the Brazilian company, in practice has varied from 12% to 15% 
of the security’s par value. In the high cost an important factor is the overhead expense in- 
volved in educating the public. Being extremeiy profitable enterprises, the industrial com- 


panies which have gone to the capital market have been able to absorb the cost of financing. 
” 
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press recognition of preferred shares.”* Prior to that, there was debate among 
lawyers as to whether such shares were lawful in the absence of express statu- 
tory authorization, and both sides found proponents. The great authority on 
commercial law, J. X. Carvalho de Mendonga, wrote that the question was 
“doubtful”. This despite the fact that in 1898, Rui Barbosa and Ouro Preto, 
both legal luminaries of the highest standing, in answer to a consultation pub- 
lished opinions that the use of preferred stock was lawful.”’ Legal niceties aside, 
the fact is that preferred stock was actually little used until very recently. 

Today the basic statutory provisions are contained in Articles 9, 10, and 81 
of Brazil’s corporation law.” Article 9 provides for both common and preferred 
shares, and stipulates that there may be one or more classes of preferred (not 
common). It then adds that “preferred shares not having the right to vote 
may not exceed one-half the company’s capital.” 

Article 10 defines the permissible preferences: 


“q) Priority in distribution of dividends, including fixed and cumulative dividends; b) priority 
in repayment of capital, with or without a premium; and c) a combination of these. ...” 


And Article 81: 


“Art. 81—The by-laws may omit conferring upon the preferred shares some or several of 
the rights enjoyed by the common shares, including the right to vote, or may grant them 
with limitations, subject to the provisions of Article 78. 

“Sole paragraph.—Preferred shares which by reason of the by-laws do not have the right 
to vote shall acquire it in the event that the respective fixed dividends shall not have been 
paid during the period specified in the by-laws which, however, shall not exceed three years; 
and they shall continue to have that right until the dividend, if it is not cumulative, is paid, 
or until the arrearages are paid if dividends are cumulative.” 


These, in brief, are the main characteristics of and limitations upon preferred 
shares in Brazil today. 

To illustrate the actual use of these securities, six financings which took place 
in 1954, involving offerings of preferred shares having a par value aggregating 
almost Cr$300 million will be examined. This was equivalent to something 
more than $5 million in United States currency. 

The preferred shares used in all six issues had these characteristics in com- 
mon: They were non-voting, non-redeemable, non-cumulative, non-convertible 
and participating both as to profits and upon dissolution. 


1 


We have seen above that Pneus General preferred shares, of which 50,000 were 
S. A. in March, 1954, issued 60,000 offered to the public.?? The common stock 


*5 Trajano de Miranda Valverde, Sociedades por AcBes, 1st ed., Vol. I, p. 85. 

6 Tratado de Direito Comercial Brasileiro, 4th ed., Vol. III, p. 416. 

77 Ernesto Leme, Das Acées Preferenciais, p. 90; apud Miranda Valverde, op. cit., pp. 86, 87. 
8 Decree-law No. 2,627 of 26 September 1940. 

*® Supra, note 13. 
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was increased from Cr$70,000,000 to 
Cr$100,000,000 in the same month, but 
none of this stock was offered publicly. 
Thus the capital structure was: 


Shares (Cr$1,000 par value): 


re Cr$100, 000,000 
Participating Preferred, 
Sa EN rece 60,000, 000 


MR hie les cts cere Cr$160, 000, 000 
No long term debt. 


General Tire & Rubber of Akron owns 
about 55% of the common and 16-24% 
of the preferred stock. A group of 
Brazilian capitalists owns about 45% of 
the common. Hence a public offering of 
common would have taken control out 
of the organizing interests. 

The preferences of the preferred stock 
ares* 

(i) Priority in dividends over common 
stock (but not over partes beneficiarias, 
as has been seen above) to the extent of 
10% of face value. It will be seen from 
Art. 36 of the by-laws! that at the 
outset 85% of the net annual profit is 
available for this purpose, and must 
obligatorily be so applied, independently 
of action by the annual meeting. It is 
not necessary for this dividend to be 


A short time later Arno S. A. (electric 
motors and appliances) decided to 
increase its capital from Cr$100,000,000 
to Cr$200,000,000. Having at that time 
a capital structure of 50,000 common 
and 50,000 participating preferred shares, 
the company declared a 20% stock 
dividend (10,000 shares of each class) 
and further increased the capital by 
40,000 shares of common and 40,000 
shares of preferred. The capital then 
was: 


Shares (Cr$1,000 par value): 


“declared”. If there are net profits, 85% 
of them or so much thereof as is neces- 
sary must be applied to payment of the 
fixed dividend. 

(ii) Then after the common shall have 
received an equivalent dividend, and the 
reserves and other deductions specified in 
Art. 36 are attended to, the preferred 
participates on a basis of equality with 
the common in any further dividend 
which the annual meeting may declare. 
This, of course, is discretionary with the 
annual meeting; but if any dividend is 
declared in this circumstance, the pre- 
ferred must participate in it. 

(iii) “The right to participate, on a 
basis of equality with the common 
stock, in any distribution by the company 
of stock or other securities or benefits, 
including the case of capitalizing reserves 
or revaluing assets.” 

(iv) Upon liquidation, preference in 
return of capital to the extent of their 
face value; and thereafter, when the 
common stock shall also have been re- 
imbursed to the extent of face value, 
then any remaining balance shall be 
distributed equally among all the shares, 
both common and preferred. 

Offering price of the shares was 
Cr$1,200, a premium of 20% over face 
value. 


SE ee Cr$100, 000, 000 
Participating Preferred, 
Me iavnsisiadiow sacs 100, 000, 000 


Reserves and Undistrib- 


buted Profits........ 32,254,047 








Me aac aeaaiwiase ssts4 Cr$232, 254, 047 
Cr$29, 429,791 


It will be noted that the proportion of 
non-voting preferred shares is the maxi- 
mum allowable under Art. 9 of the 
corporation law.* 


30 By-laws, Art. 6 apud Prospectus of 23 March 1954. 
31 Supra, note 17. 
2 Prospectus dated 15 May 1954. 
33 Supra, note 28. 
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All the new shares were first offered to 
the respective existing stockholders, as 
required by law. The common shares 
were fully subscribed; those preferred 
shares not subscribed were offered to the 
public. 

The preferred stock has priority in 
distribution of dividends to the extent 
of 12% of face value. The only payment 
which comes ahead of this dividend is 
the transfer of 5% of net profit to legal 
reserve, as required by law.™ Hence, 95% 
of the annual net profit is available to 
pay the dividend on the preferred. Here, 
too, the dividend on preferred is payable 


In June, Manufatura de Brinquedos 
Estrela S. A. (toys) increased capital from 
Cr$45,000,000 to Cr$i00,000,000 by 
issuing 25,000 common and 30,000 
preferred shares,** after which the capital 
structure was: 


Shares (Cr$1,000 par value): 


ee ae ae Cr$70, 000,000 
Participating Preferred, 
Ear re 30,000,000 
Reserves and Undistrib- 
buted Profits........ 31, 760, 734 
aera” Cr$131, 760, 734 


No information on long term debt, or partes. 


Only the preferred shares were offered 


At about the same time, Cia. Paulista 
de Electricidade, a public utility in Sao 
Paulo, which declared it had assets of 
Cr$100,000,000 and capital of only 
Cr$15,000,000,” increased the latter to 
Cr$35,000,000 by issuing 16,000 pre- 
ferred and 4,000 common shares, as has 
been seen above. 

The preference as to dividend distribu- 


independently of any action by the 
annual meeting. 

After the common stock has been paid 
a similar dividend, plus an additional 
dividend of 12% of face value (making 
24% in all), and management has 
received a bonus of up to 12% of the net 
annual profit, then the preferred stock 
participates in any remaining balance on 
a basis of equality with the common,® 
if a further dividend is declared. 

In other respects, the characteristics 
of this preferred issue are substantially 
similar to those we have just examined in 
the Pneus General S. A. preferred. 


to the public. They have the familiar 
priority in distribution of dividends, up 
to 12% of face value; and after payment 
of the same dividend to the common, the 
preferred “participates on a basis of 
equality with the common in all further 
payments, including both cash and stock 
dividends.” So far as can be ascertained 
from the limited information available, 
the preferences were otherwise sub- 
stantially similar to those in the issues 
discussed above. 

In this as in the other issues, it is 
emphasized: ‘These shares are not re- 
deemable (callable).” 

This preferred issue was offered to the 
public at Cr$1,450 per share, or 145% of 
face value. 


tion is to the extent of 12% of face value, 
and the preferred participate in any 
further dividends after the common has 
also received 12%. Otherwise, it is stated, 
the preferred “enjoy the same rights as 
the common shares, except the right to 
vote.” 

It appears from the announcement that 
all the new shares, both common and 


4 By-laws, Art. 15 apud Prospectus of 15 May 1954. 
55 Tdem., Art. 6. 
36 Advertisement in Correio da Manha, Rio, 6 June 1954. 

7 Advertisement in O Estado de Séo Paulo, Sao Paulo, 16 June 1954. 
® Supra, note 22. 
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preferred, were offered to the public. If 
so, this issue differs in that respect from 


In July and August, another public 
offering was made, as to which not many 
details are at hand. Cia. Bandeirantes de 
Investimentos, a relatively new invest- 
ment company, increased capital from 
Cr$8,000,000 to Cr$20,000,000, by means 
of an issue of 6,000 common and 6,000 
preferred shares. 

The preferred have prior rights in 
distribution of dividends up to 15% of 
face value, and participate in any further 
distributions, “including bonuses,” after 
the common have received a similar 
dividend. The expression, “bonuses’’, is 
usually employed in connection with 


The last financing to be examined is 
that of Cia. Siderurgica Mannesmann 
(seamless pipe). In August, the capital 
was increased from Cr$400,000,000 to 
Cr$700,000,000, by the issue of 150,000 
common and 150,000 preferred shares, 
making the capital structure: 


Shares (Cr$1,000 par value): 





IIB. 5 cose s:5.0'8 Cr$550, 000,000 
Participating Preferred, 

Lee. 150,000,000 

PEN oii ote caleieesuarees Cc r$700, 000, 000 

Partes Beneficiarias® or 40, 000 


There is no long term debt. 


The preferred stock was offered to the 
public.“ The preference in distribution of 
dividends is to the extent of 10% of face 
value.” Five per cent of the annual net 
profit must first be set aside for the legal 
reserve, then another 5% for a special 


wn 


the others which have been examined 
involving preferred stock. 


stock dividends, which presumably jis 
what is meant in this instance. As to 
other preferences and limitations, the 
announcement simply says the shares 
“are not callable, and they enjoy the 
same rights as ordinary (common) 
shares, except voting rights.” 

Here again it is not clear whether both 
the common and the preferred shares 
were offered to the public; but in the 
absence of definite indication the likeli- 
hood is rather against a public offering 
of common. The price was Cr$1,100 per 
share, or 110% of face value. 


reserve for depreciation.“ The dividend 
on the preferred comes next, which 
means that 90% of the annual net 
income is available for this dividend, if 
needed. The dividend is a mandatory 
application of net profit, and does not 
depend upon declaration of a dividend 
by the annual meeting. 

After the common stock has received 
an equivalent dividend, and _ specified 
deductions are made for distribution to 
holders of partes beneficiarias, or founders’ 
shares, for the sinking fund for re- 
demption of partes, and bonuses for 
management and the Advisory Council 
(all totalling 20% of the net profit), then 
the preferred participates on a basis of 
equality with the common in any ad- 
ditional dividend which may be declared. 

Participation in stock dividends and 
other benefits, and upon liquidation is 
generally similar to that in the Pneus 
General and Arno issues. 

The shares were offered at Cr$1,120. 


% Finabras, S. A., Monthly Financial Comments, Sao Paulo, July, 1954, p. 3. 
40 Supra, note 18. 

“1 Prospectus dated 28 September 1954. 

“ By-laws, Art. 7, apud Prospectus cited. 
43 Tdem., Art. 32. 
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III. THE LEGAL POSITION OF PREFERRED STOCKHOLDERS: 
STRENGTH AND WEAKNESS 


Having in mind that situations have occurred in the United States in which 
preferred stockholders were relatively powerless to protect their interests in 
the face of mergers, recapitalizations, etc., a question comes to mind as to what 
legal safeguards protect those who are buying preferred stocks in Brazil, and to 
what dangers they may be subject. 

A. Commenting upon Article 9 of the corporation law, which limits non- 
voting preferred stock to 50% of the total capital,“ Miranda Valverde, one of 
the principal authors of the corporation law and one of its most distinguished 
exponents, observes that formerly the rule was different. In some companies 
before 1940, he says, 90% of the capital was represented by non-voting pre- 
ferred stock. He adds that* ‘‘The preferred stockholders, lacking the guarantees 


which the law now affords them, . .. were completely without protection.” 
It is evident that one of the objectives of the present law was to provide such 
protection. 


B. Before the discussion of statutory safeguards, mention should be made of 
an important feature which is written into the by-laws of several of the com- 
panies whose preferred issues have been discussed. This feature is the com- 
pulsory or automatic payment of dividends on the preferred (and sometimes on 
the common) whenever there are net profits.“ Withholding of dividends has 
sometimes been used in other countries as a weapon to force preferred stock- 
holders to accept unpalatable reorganization plans. That would be difficult 
under provisions such as those we are now discussing. 

Of course, no dividends can lawfully be paid, either to preferred or to com- 
mon, except from profits or surplus, according to Article 10 of the corporation 
law. The only question is: Assuming there are profits, how shall they be dis- 
tributed? 

These by-law provisions direct the application of the annual net profit, after 
the prescribed deductions, to payment of the dividends on the preferred stock. 
No discretion is involved, the provision is not permissive; it is obligatory. 

While there has been debate as to the enforceability of such provisions in the 
United States, the question does not arise in Brazil. Under the common law, the 
declaration of dividends is a matter within the discretion of the board of direc- 
tors.” In Brazil the matter is otherwise. Article 131 of the corporation law sets 
it forth: 





“4 Supra, note 28. 

Op. cit., Vol. I, p. 90. 

46 The text of one such article is set out supra, at note 17. This aspect is also discussed re- 
garding each of the several issues of preferred stock as to which the information is available. 

“7 E.g., New York Stock Corporation Law, §58; City Bank Farmers Trust Co., v. Hewitt 
Realty Co., 257 N. Y. 62, aff’g. 231 A.D. 702; Kavanaugh v. Kavanaugh Knitting Co., 226 
N. Y. 185; Lindgrove v. Schulter & Co., 256 N. Y. 439. 
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“Art. 131—If the by-laws do not establish the dividend which is to be distributed by the 
stockholders or the manner in which net profits are to be distributed, then the annual meet- 
ing (i.e., of stockholders), upon motion of the directorate and with the advice of the fiscal 
council, shall fix the amount thereof.” 


There is no doubt as to a stockholder’s legal right to enforce these compulsory 
dividend provisions in Brazil. 

C. One of the most important statutory safeguards is Article 78 of the cor- 
poration law: 


“Art. 78—Neither the company’s by-laws nor the stockholders meeting can deprive any 
stockholder: 

“a) of the right to participate in the profits of the company, subject to the rule of equal 
treatment of all stockholders in the same class or category; 

“b) of the right to participate, subject to the above limitation, in the company’s assets 
in the event of dissolution; 

“c) of the right to keep watch over the handling of the company’s affairs, in the manner 
prescribed herein; 

“‘d) of the preferential right to subscribe shares, in the event of an increase of capital; 

“e) of the right to withdraw from the company, in the events described in Art. 107. 

“Sole paragraph—The means, procedures and actions which the law affords the stock- 
holder to protect his rights cannot be circumvented by the by-laws.” 


D. Other statutory safeguards are those which impose special voting require- 
ments which must be complied with before the company can take certain types 
of action which might be prejudicial to some of the stockholders. Articles 105 
and 106 deal particularly with this aspect of the problem. In inverse order, 
they are: 


“Art. 106—Changes in the preferences and privileges conferred upon one or more classes 
of preferred shares, or the creation of a new class of more favored preferred stock, require the 
approval, whether or not they have voting rights under the by-laws, of the holders of at 
least half the capital constituted by the classes adversely affected, assembled in a special 
meeting, which shall be called and held in accordance with the formalities prescribed herein.” 


Miranda Valverde says® that such approval is only required when the changes 
in preferences, etc., are prejudicial; not when they improve the position of the 
stock. In the latter event, presumably, the question would never be raised. 

Such special requirements are not limited merely to attempts to change ex- 
isting stock or create new classes of stock. Under Article 104, any proposal to 
amend the organization agreement or by-laws must be considered by a special 
stockholders’ meeting, for which a special quorum is required. The meeting 
can be convened, on the first and second calls, only if stockholders are present 


8 Op. cit., Vol. I, p. 551. 

49 The rationale of this provision is that a minority must not be permitted to nullify ef- 
forts of the majority to bring about amendments needed to adapt the company to changing 
conditions. It is discussed in Miranda Valverde, op. cit., Vol. I, page 474. It is difficult, never- 
theless, to escape the feeling that the “third call’? proviso cancels the special quorum re- 
quirement. 
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representing at least two-thirds of the stock having the right to vote. If the 
requisite number cannot be assembled in two tries, then the meeting can be 
held on the third call without regard to the number of stockholders present.” 

Once the special meeting is convened with the requisite quorum, the special 
voting requirements of Article 105 must be complied with. Most amendments 
can be adopted by the ordinary method (as set forth in Article 94); i.e., by 
vote of a majority of the stock represented at the meeting, blank votes not 
being counted. But for certain specified questions, the approval of stockholders 
representing at least half of al/ the capital having the right to vote, is required. 
This provision applies to any such meeting, regardless of the number of calls 
or necessary quorum. The matters to which it applies are: 


“a) The creation of preferred shares, or changes in the preferences or privileges conferred 
upon one or more classes thereof, or the creation of a new and more favored class of pre- 
ferred stock; 

“b) The creation of partes beneficiarias; 

“c) The creation of bearer obligations (debentures) ; 

“d) Any change in an essential purpose of the company; 

“e) Merger of the company into another, or consolidation; 

“f) Proposals for composition of creditors (concordata preventiva) or creditors’ meeting 
(suspensiva de falencia); and 

“g) Termination of status of liquidation by restoration of the company to normal ac- 
tivity.” 


E. Article 111 gives stockholders, including holders of preferred, preemptive 
rights in any new capital issues. As has been noted above, this right cannot be 
taken away by any provision in the by-laws or by action of the stockholders 
meeting. 

F. Under Article 90, stockholders who do not have a right to vote neverthe- 
less have the right to attend stockholders’ meetings and discuss the matters 
which come before them. 

Furthermore, preferred stockholders have the right under Article 125 to 
elect one of the members of the fiscal council (which must have at least three 
members) and his alternate. The duties of the fiscal council are mainly to keep 
a check on management, especially with regard to financial matters, and to 
report periodically to the stockholders (Article 127). 

These two provisions thus assure the preferred stockholders of means by 
which they may keep themselves informed regarding the affairs and activities 
of the company. 

G. The rights and safeguards described above for the most part concern stock- 
holders’ acts within the company; that is, measures of protection available to 
them while they continue to be stockholders, and particularly preferred stock- 
holders. 

Another, considerably more drastic, remedy is available to a dissenting stock- 
holder in certain cases: The right to withdraw and be reimbursed the value of 
his shares. Article 107 sets it out: 
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“Art. 107—Approval of the matters described at letters “a”, “d”, “e,” and “g” of Art. 
105 gives to a dissenting stockholder the right to withdraw from the company and to be reim- 
bursed the value of his shares, provided he makes demand upon the directorate within 30 days 
following publication of the minutes of the stockholders’ meeting. 

“$1. Unless the by-laws provide otherwise, the value for purposes of such reimbursement 
shall be the quotient obtained by dividing the net assets, as shown on the last balance sheet 
approved by the stockholders’ meeting, by the number of shares outstanding. . . .” 


There are two conditions precedent to the exercise of the right of withdrawal. 
First, the stockholder must have been present at the stockholders meeting and 
have recorded his opposition to the action taken; and second, he must file his 
claim within thirty days following publication of the minutes of the stock- 
holders meeting.*° 

It might seem that preferred stockholders, not having the right to vote, could 
be deprived of the right to withdraw and demand reimbursement. But they 
may acquire the right in two ways. First, Article 106 expressly directs that any 
action on the matters described in letter “‘a” of Article 105 must be submitted 
to a vote of the preferred stockholders. And secondly, under Article 90, pre- 
ferred stockholders have the right to attend and speak at all stockholders’ 
meetings, hence can qualify with respect to any vote which could give common 
stockholders the right to withdraw. 

Note, however, that the stockholder can obtain as reimbursement only the 
book value of his shares, unless the by-laws provide otherwise. None of the by- 
laws examined have contained anything on the point. Since assets are cus- 
tomarily carried on the books at less, sometimes far less, than their real value, 
the stockholder can hardly expect to recover the true value of his shares under 
this rule. 

This has led to debate in Brazil on the question, Can a dissenting stockholder 
attack the balance sheet, even though it was approved by the stockholders’ 
meeting, on the ground that it does not reveal the true value of his shares? 
Suppose, for example, the corporation has depreciated assets at an unreasonably 
rapid rate. 

Both Miranda Valverde® and Professor Tullio Ascarelli®? take the position 
that the balance sheet must be the company’s “‘normal or ordinary”’ balance 
sheet, prepared in the usual way in the ordinary course of business; that an 
irregular balance sheet could be attacked; and that further, it can also be at- 
tacked if the depreciation method or other accounting procedures employed 
are such as to cause the book value to be substantially different from the real 
value of the shares. No decisions of Brazilian courts have been seen on the 
point. 


50 Miranda Valverde, op. cit., Vol. I, p. 554. 

51 Op. cit., Vol. I, p. 555. 

52 “Sociedade por Acées—Retirada do Acionista Dissidente,” 96 Revista Forense (1943) 
19, 20. 
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IV. CONCLUSIONS 


In the recent rapid growth of a capital market in Brazil for corporate financ- 
ing, participating preferred issues have been most widely used in public offer- 
ings. The present phase is one of experimentation, however, and other forms and 
variations will no doubt continue to be used and tried. 

The present corporation law embodies a conscious effort to protect minority 
and non-voting stockholders and thereby to foster public participation in cor- 
porations. The efforts of responsible underwriters are in the same direction. 

Doubtless many problems remain unsolved. The new forms have not yet 
passed through the rigors of court tests. It is evident, nevertheless, that long 
strides have been and continue to be taken. 

FRANK E. NATTIER, JR.* 


* Member of the New York and Westchester County Bars. 


NEW DEVELOPMENTS IN LEGAL EDUCATION IN FRANCE 


Legal education in France has been the subject of many previous studies and 
need not be considered in itself in this comment.! Attention, on the other hand, 


1On legal education in France, see: Robert Valeur, L’enseignement du droit en France 
et aux Etats-Unis (1928), preface by Edouard Lambert; Francis Deak, “French Legal Educa- 
tion and Some Reflections on Legal Education in the United States,” 1939 Wisconsin Law 

Review, 473; Daniel Poignard, ‘Etudes de droit, stage, profession d’avocat (en France),”’ 
8 Revue du Barreau (1947) 113; André Tunc, “Modern Developments in the Preparation for 
the Bar in France,” 2 Journal of Legal Education (1949) 71. Cf. Stephan A. Riesenfeld, “A 
Comparison of Continental and American Legal Education,” 36 Michigan Law Review (1937) 
31; Eric F. Schweinburg, Law Training in Continental Europe (1945); André Tunc, “L’en- 
seignement du droit aux Etats-Unis et en France, du point de vue de sa méthode,” 6 Revue 
internationale de droit comparé (1954) 515; André et Suzanne Tunc, Le droit des Etats-Unis. 
Sources et techniques, (1955) nos. 104-114. 

On legal education in the United States, no reference seems needed, nor possible, except 
to Albert T. Harno, Legal Education in the United States (1953) and the Journal of Legal 
Education. 

On legal education in England, see: L. C. B. Gower, “English Legal Training: A Critical 
Survey,” 13 Modern Law Review (1950) 137; Clive Parry, “The Cambridge Supervision 
System,” 7 Journal of Legal Education (1955) 1; René David, Introduction a I’étude du droit 
anglais, avec la collaboration de H. C. Gutteridge et B. A. Wortley (1948) 306; Henry A. 
Hollond, ‘La formation des juristes en Angleterre,” 5 Revue internationale de droit comparé 
(1953) 535. 

On legal education in Canada, see: ‘‘A Symposium on Legal Education,” 28 Canadian 
Bar Review (1950) 117; Maxwell Cohen, “The Condition of Legal Education in Canada,” 
28 Canadian Bar Review (1950) 267; I. C. Rand, “Legal Education in Canada,” 32 Canadian 
Bar Review (1954) 387. 

On the reforms of 1953 and 1954 in Scotland, see: 30 Scottish Law Review (1954) 21 and 73. 

For a broader comparison, see A. H. Campbell, “Comparison of Educational Methods and 
Institutions,” 4 Journal of Legal Education (1951) 25; Joseph Dainow, op. cit. infra, foot- 
note 3; Charles Eisenmann, The University Teaching of Social Sciences: Law (1954, Unesco). 
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should be drawn to a new decree issued March 27, 1954,? which introduces some 
significant changes in the present regime.* The decree is not yet in force, but 
it will apply as from the academic year 1955-1956. 

The decree deals only with the licence en droit. It does not affect either the 
capacilé en droit, a degree which may be obtained after only two years of studies 
by students who do not have the baccalauréat, nor the doctorat en droit, a special 
diploma which may be sought by students who already have the licence en droit 
and which gives official recognition to the acquisition of advanced legal educa- 
tion. The purpose of the new decree is to improve the basic legal education, 
the diploma of licence being required as a prerequisite to take the examinations 
necessary to become a lawyer, a judge, or a high civil servant, as well as being 
sought by the many students who engage in the study of law for the sole purpose 
of improving their intellectual capacity and broadening their knowledge before 
engaging in business activities. The decree introduces two important modifica- 
tions: one in the curriculum of studies; and the other in the method of legal 
education. 


I. THE CURRICULUM 


The present curriculum for the /icence was established by the decree of 1922. 
It is the object of a certain dissatisfaction in that it no longer reflects the re- 
spective importance of the various fields of law. The contract of empitoyment 
and labor relations, for instance, are not taught in all law schools and, when 
taught, are the subject matter of a purely elective course. The same is true 
as far as the law of social security is concerned, although social security is of 
concern to a great part of the population. On the other hand, the main em- 
phasis in the curriculum has been kept on private law, although in France most 
of the students will not engage in the practice of law under any form, but will 
become civil servants or will enter some form of business. None of the students, 
therefore, may obtain the diploma of licence without showing sufficient knowl- 
edge of the law of successions, donations, wills, and matrimonial arrangements, 
while most of them will never use their knowledge in these fields. Finally, a 
dispute has arisen on the question whether economics should continue to be 
studied in the law schools. Many economists feel that the study of their science 
received insufficient attention and development because it has been kept in 
the frame of a law curriculum instead of being studied as a special science. Many 
law professors, however, want their students to receive a good background in 
economics. 

In order to adapt legal education to the needs of the various students, and 
in order to make room for new fields of law or to allow the development of old 


2 Journal Officiel, 28 Mars 1954, p. 2966; Dalloz, 1954, Législation, p. 141; see also, Decree 
October 23, 1954, Journal Officiel, 28 October 1954; Dalloz, 1954, Législation, p. 432. 

3See Joseph Dainow, “Revision of Legal Education in France: A Four-Year Program,” 
7 Journal of Legal Education (1955). Cf. the report of a draft of the decree: L. Trotabas, “La 
réforme de la licence en droit,’’ Dalloz, 1953, Chr., p. 75. 
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ones, it was felt that two measures were necessary: prolongation of the cur- 
riculum from three to four years and specialization in the last two years of 
law study. 

The new decree contemplates, therefore, two distinct periods of law study. 
The curriculum of the two first years is the same for all students and is entirely 
determined by the decree, no freedom being left to the law school or to the 
students.‘ It seeks to give every student, whatever may be his contemplated 
specialization and professional activity, a sound general education in law and 
economics. When it is satisfactorily completed, the student receives the degree 
of bachelier en droit, which will be recognized as having an intrinsic value. 

When he has completed the first cycle, the student must choose his field of 
specialization: private law for those who consider engaging in the practice of 
law; public law and political science for prospective civil servants; and eco- 
nomics for those who will engage in business activities. Certain courses are 
still common to the three sections, or at least to two of them (the section of 
public law having many courses in common either with the section of private 
law or with the section of economics). However, most of the courses are limited 
to a certain section.® 


4 The first year curriculum includes the following topics: general introduction to law and 
to legal institutions; law of persons and family law; history of institutions and society; eco- 
nomics; constitutional law and political institutions; international institutions; and financial 
institutions. 

The second year curriculum covers: obligations, ownership and modifications of ownership; 
history of institutions and society; administrative law; economics; labor law; criminal law. 

5 Two subjects are common to the three sections: business law, corporation law, bank and 
stock market law on the one hand, social security on the other. Both are taught in the third 
year. The matters special to the section of private law are the following: 

(a) Third year: sureties, publicity of conveyances, specific contracts; criminal procedure; 
criminal law; civil procedure; Roman law and the old French law of obligations; Roman 
law and the old French law of things, or history of the fluctuations of economic ac- 
tivity; 

(b) Fourth year: matrimonial property regimes, successions, donations and wills; Roman 
law and old French law of these topics; commercial contracts, negotiable instruments, 
bankruptcy, business taxation; private international law; one or two elective courses. 

The subjects special to the section of public law and political science are the following: 

(a) Third year: methods of political science; public international law; fiscal science and 
technique; history of political ideas; civil procedure; criminal procedure; fluctuation of 
economic activity; 

(b) Fourth year: the main departments of the administration and national enterprises; 
law of colonies and territories; freedoms; private international law; financial economics; 
one or two elective courses. 

The program of economics is the following: 

(a) Third year: fluctuation of economic activity; history of economic thought and analysis 
of contemporary theories; statistics and method of economic observation; fiscal science 
and technique; history of political ideas. 

(b) Fourth year: economic systems and structures; economic geography; international 
economic relations; business management and accounting; financial economics; one 
or two elective courses. 
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Every student, therefore, should receive, under this scheme, a broad and solid 
general legal education, as well as specific preparation for the career which he 
intends to embrace. 


II. THe MeEtHOD 


The second purpose of the decree of 1954 is to improve the method of legal 
education. 

The lecture method is presently the basis of legal education in France. This 
method is considered satisfactory. It is certainly suited to the teaching of a 
codified law and to the French desire for order, clarity, and logic. It may, how- 
ever, present a serious drawback by reason of the passivity in which it leaves 
the student, or at least the ordinary student.* While the student is urged to 
use a course only as a framework, and to read cases or articles, most of the 
students satisfy themselves with the course of lectures, which they try to memo- 
rize as much as possible for the day of the examination. 

An effort to induce the students to take a more active and more personal 
attitude toward the law was made in 1940. The decree of October 30, 1940, 
made compulsory the “‘conférences et travaux pratiques,’” which previously were 
organized on a purely elective basis. Roughly speaking, it may be said that, 
for every three hours of lecture, one hour is presently allotted to the professor 
or to an alternate for seminar type discussion with the students, divided, if 
necessary, into groups of 40 or 50.8 The professor is free to use this hour as he 
deems best. Usually, he asks one of the students to recite a case to the class 
and stimulates a general discussion of this case. He then answers the questions 
that the students wish to ask him, and he himself asks questions, not so much 
to check the work of the students as to come back to the explanation or dis- 
cussion of the most important points. This institution is certainly a useful 
complement to the lecture method.’ It may be considered, however, as still 
insufficient. Furthermore, the students can be excused by the dean from the 
obligation of attending the “conférences,” and many students are so ex- 


6 Cf., A. Tunc, “L’enseignement du droit ...,”’ op. cit., supra, footnote 1. For the views 
of a student on the case method, see Lawrence Nirenstein, book review, 39 Cornell Law 
Quarterly (1954) 772, 777-778. On the problem of the method of teaching, see also, among 
other studies, Harno, op. cit. supra, footnote 1, 51-70, 137-140, 144-146; Campbell, op. cit. 
supra, footnote 1; Karl N. Llewellyn, “On the Problem of Teaching Private Law,” 54 Harvard 
Law Review (1941) 775; Edwin W. Patterson, “The Case Method in American Legal Educa- 
tion; Its Origins and Objectives,” 4 Journal of Legal Education (1951) 1; Edmund M. Morgan, 
“The Case Method,” 4 Journal of Legal Education (1952) 379; Lon L. Fuller, “Legal Educa- 
tion and Admissions to the Bar in Pennsylvania,” 25 Temple Law Quarterly (1952) 249, 
263-268. 

7 Journal Officiel, November 22, 1940; Dalloz per. 1940. L. 376. 

8 The English methods of tutorial instruction were certainly considered as examples which 
should be followed, although the practical working of the institution has made it somewhat 
different from the English seminars. On legal education in England, see Gower; David; 
Hollond; Campbell, op. cit. supra, footnote 1. 

9Cf. A. Tunc, “Modern Developments... ,” op. cit. supra, footnote 1. 
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cused, whether because they are taking courses in an institute of political sci- 
ences or a graduate school of arts (faculté des lettres) or because they are em- 
ployed. 

The decree of 1954 seems to open the way to definitely more active methods, 
even though, by its wording, it places the emphasis, not on the “active’’ char- 
acter of the new aspect of legal education, but on its “practical” character. 
Article 3 of the new decree states that “The instruction given by the law 
schools for the licence en droit is both theoretical and practical.” 

The practical instruction will be given every week in two special classes of 
one hour and a half, one devoted to a fundamental subject designated by the 
decree and the other to a subject chosen by each student from the list con- 
tained in the decree. The decree does not define what are to be the content or 
the methods of the new “practical instruction.” Entire freedom is left to each 
professor, who thus will be able to adapt the instruction to the subject. We may 
assume that many professors will still stimulate discussions of cases or mere 
discussions of the lectures. Certainly, however, they should engage in more 
active methods, conducive to a more practical training, such as drafting con- 
tracts, wills, or acts of pleading, moot court exercises, redaction of judicial 
decisions or comments upon cases. 

The “participation” in this practical instruction is now made compulsory 
for every student. No student may present himself to the examinations if he 
did not participate in this program. This “participation” implies physical 
attendance in the special classes. However, for the benefit of students who can- 
not possibly attend the special classes, practical instruction will be organized 
by the law schools on other bases. Again, the decree does not prescribe what 
this subsidiary instruction will be. One may hope that some law schools will 
institute night classes for this form of instruction. Otherwise, the instruction 
should certainly be in the form of drafting of instruments, decision of con- 
crete cases, or redaction of comments on judicial decisions. 

The importance given to the practical instruction appears also in the organi- 
zation of the examinations. As previously, two preliminary written examina- 
tions, of three hours each, will precede oral examinations. However, only one 
of these written examinations will continue to be of the essay type (dissertation) ; 
the other will now be a test of the practical instruction,’ such as comment on 
a statutory provision, on a judicial decision, or on statistics, or the solution of 
concrete cases. Furthermore, the various possible forms of the “participation” 
of each student in the practical instruction during the year will receive grades, 
and the records of each student will be given to the examiners. When the grades 
of a student are good, the examiners will be able to allow him to take the oral 
examinations, although his written papers did not deserve the necessary marks. 
They will even be able to “take them into account’! after the oral examina- 





10 Art. 13: “L’autre épreuve doit étre propre 4 sanctionner l’enseignement pratique.” 
at Art. 5. 
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tions, at the time of the final decision in his case, probably to give him un- 
officially the few points which could be necessary for the collation of the grade. 


III. AN APPRAISAL 


The reform of legal education in France has been thoroughly discussed 
during the last few years. It has been prepared by various commissions. All 
the law schools have had opportunity to submit suggestions and comments on 
the contemplated drafts. The present decree is the result of many compromises. 
As such, while it is approved, in its general lines, by most law teachers, it does 
not give complete satisfaction to anyone. The following comment therefore 
must be taken as a mere expression of personal opinion. 

To the credit of the decree must be counted, not only the introduction of new 
subjects in the curriculum and the development of economic studies, but the 
organization of the curriculum in such a manner as to give to every student a 
broad legal and economic as well as a specialized education. The price of 
these advantages is the extension of the legal education over four years. This 
price does not seem too high for an important improvement in the education. 
Consulted by the Education Department, the student organizations have 
agreed to pay it. 

To the credit of the decree, must also be placed its emphasis on “practical” 
instruction, which seems to mean an instruction “practical” in its purpose and 
“active” in its methods. 

On the other hand, one may consider with regret that the load of lectures, 
already too heavy on the students to leave them much time for personal re- 
search—thirteen and a half hours per week on the average for the two semesters 
—has been still further increased—to fifteen hours per week. Too much time, in 
private law at least, is probably devoted to history. While a reasonable knowl- 
edge of the history of the institutions is certainly very valuable, even necessary, 
for the students, one may wonder whether it was wise to oblige the students of 
the section of private law, after having studied the history of institutions and 
societal facts during four semesters, to devote three additional semesters to 
Roman law and ancient French law. One semester, for instance, is devoted to 
the historical study of the law of things (property), while one hour would ap- 
pear sufficient to many law teachers. Another semester is devoted to the histori- 
cal study of matrimonial property regimes, successions, and donations, although 
what should be taught in these fields to enable the student to understand fully 
the present law may be expressed in one or two hours. Our future lawyers and 
judges will be full-fledged historians of these matters; on the other hand, they 
will not know the tax law concerning them. 

Finally, one may ask the question whether the lecture method, which is 
certainly the best suited to the habits of the French students and the most 
valuable for them at the beginning of their studies, should not be abandoned 
for the two last years. When the students have attended lectures during two 
years and have thus assimilated legal reasoning and legal methods, both they 
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and the professors should be relieved from the burden of lectures, since ex- 
cellent textbooks exist in every subject. The professor should not be obliged 
to teach the full content of a program. He should be allowed to use his time 
as he wishes, sometimes presenting only the main ideas of a certain topic, some- 
times, on the contrary, engaging in a very thorough study of a problem which 
he must today treat superficially, sometimes commenting or leading the 
comments of the students, upon a judicial decision or a fictitious concrete case. 
The decree provides for a cumulation of the lecture method and of the active 
methods used in England or in the United States. While this is certainly a 
step in the right direction, a more radical combination of the methods would 
be desirable. 

It thus appears that the decree realizes a marked improvement in the present 
system of education and, furthermore, paves the way for other improvements. 
The only difficulty—and nobody will conceal the fact that it may be an im- 
portant one—will be to convince all the law teachers of the wisdom of the re- 
forms by them proposed. 

ANDRE TUNC* 


* Professor of Law, University of Grenoble. 


THE CONSTITUTION OF RED CHINA 


Red China (the People’s Republic of China), junior partner of the Moscow- 
Peiping axis, now possesses a huge land mass of 3.7 million square miles, and 
a quarter of the human race. The People’s Republic of China adopted its first 
constitution on September 20, 1954.' Because of the power struggle going on 
in the world today, the new constitution of Red China will in all probability 
become one of the most important and most widely studied documents relating 
to the march of communism in Asia. The present political, social, and economic 
arrangements in effect on the Chinese mainland are the dynamic expression of 
communist jurisprudence as formulated in this basic document: the constitu- 
tion is a legal mirror reflecting the changing reality in the state. 

The new Chinese Communist constitution, laden with dialectics and pre- 
tense of democracy, bears strong resemblance to its Soviet prototype and, like 


1 At this writing, no English text of the constitution is available; for the Chinese text, see 
China Daily News, New York, September 29-October 6, 1954. The new constitution was 
adopted by the first All-China People’s Congress. The constitution draft, based on an original 
text prepared by the Central Committee of the Chinese Communist Party, was submitted to 
the Central People’s Government Council (June 14, 1954) by the Constitutional Drafting 
Committee headed by Mao Tse-tung, the Chairman of the Central People’s Government. 
Following the precedent of Soviet Russia, the draft of the new constitution was submitted to 
the masses throughout the country for popular discussion and suggestions. Very few changes 
in the substance of the draft have been made in the final text. The minor changes all relate to 
phraseology. 











426 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


most of Mao Tse-tung’s political theories, has little originality. However, it 
cannot be considered as a mere reproduction of Soviet basic law since it em- 
bodies some features of Mao’s realistic doctrinal exposition of Marxism. 

In contrast to the pre-communist constitutions of China, which are variously 
branded by the Chinese Communists as capitalistic, bogus, and reactionary,? 
the new constitution is designated as “‘people’s democratic” and a basic law 
of socialist character. These designations derive from the theory that a “‘people’s 
democracy” is a form of proletariat dictatorship in an intermediary stage 
towards complete communization. 

The new constitution supersedes the Common Program,’ which was issued by 
the 1949 Chinese People’s Political Consultative Conference and became the 
temporary basic law of the state. As stated in the preamble, the new constitu- 
tion was based on the Common Program and is also a development of the 
latter. It sets forth the achievement of certain modifications in the socio- 
political environment which were presented as objectives in the earlier docu- 
ment. During the past few years, many important civic transformations have 
been carried out. In February, 1951, the enactment of “Regulations of the 
People’s Republic of China for Punishment of Counterrevolutionaries” was 
aimed at removing all elements of opposition. It was stipulated that all counter- 
revolutionary activities must be ‘‘vigorously and immediately” suppressed. 
Various such activities are listed—ooting, wrecking, upsetting market condi- 
tions, conducting counterrevolutionary propaganda, plotting, spying, crossing 
the state frontier with counterrevolutionary purpose, organizing jail breaks, 
etc., each one of which was punishable by terms of imprisonment up to life, 
or death. In the spring of 1952, the People’s Government initiated a “Three 
Anti’s” campaign against “corruption, decay, and bureaucracy.” The purpose 
of this measure was, aside from ensuring more efficient and cleaner government, 
to promote class struggle against elements considered hostile to the Chinese 
Communist policy and to purge the party itself of “unreliable” and ‘“‘oppor- 
tunist” members. 

In June, 1950, the Central People’s Government Council adopted an agrarian 
reform law aimed at the elimination of “landlords.” Lands, draft animals, farm 


? Liu Shao-chi, Chairman of the Standing Committee of the All-China People’s Congress, 
made a survey of the following basic laws of China in his report on the draft constitution: 
Principles of Constitution, promulgated by the Manchu Government, August 27, 1908; 
Provisional Constitution of the Republic of China, promulgated by the Provisional Govern- 
ment, March 11, 1912; Constitution of the Republic of China, promulgated by Ts’ao Kun, 
October 10, 1923; Constitution of the Republic of China, promulgated by the National Gov- 
ernment, December 25, 1946. See Liu Shao-chi, “Report on the Draft Constitution of the 
People’s Republic of China,”’ September 15, 1954 in China Daily News, September 29, 1954. 
For an English translation of the above constitutions, see Linebarger, Chu, and Burks, Far 
Eastern Governments and Politics (1954) 544-579. For an analysis of these documents, see 
Ch’ien Tuan-sheng, The Government and Politics of China (1950). 

3 For an English translation of the text of the Common Program, see China (People’s 
Republic of China, 1949) Laws, Statutes, etc., issued in Peking, 1949. 
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implements, and surplus grain belonging to landlords and rich peasants were 
confiscated and redistributed among poor peasants with little or no land and 
those lacking other means of production. Experimental collective farms have 
also been set up in Manchuria and Sinkiang. In general, these farms on re- 
claimed land are modeled upon the peasant-organized and -operated Russian 
kolkhoz. 

In February, 1952, the new régime launched a “Five Anti’s” campaign 
directed against the industrial and commercial classes which heretofore had 
received rather temperate treatment from the government. All Chinese mer- 
chants, bankers, and industrialists had to make confessions, criticisms, and 
self-criticisms regarding the crimes which most of them were supposed to have 
committed. Those who were accused of “‘bribery, stealing government property, 
cheating government sources for private speculation and tax evasion” were 
severely persecuted. As a consequence of this campaign, private sectors of the 
Chinese economy were reduced to impotence. Nearly all of heavy industry, 
banking, and foreign trade was nationalized. Most of light industry and the 
steamship companies was also brought under state control. Having done all 
this, the communist authorities declared in October, 1953, that China would 
carry out its first Five-Year Plan, on the general pattern of the Soviet Five- 
Year Plans. 

The nature of the state is defined in the new constitution as a “democratic 
republic led by the working class and based on a worker-peasant alliance.” 
(Article 1). Thus, although Mao Tse-tung has in the past deviated from the 
Kremlin by maintaining that the Chinese Communist revolution must be 
spearheaded by a peasant army and not by the urban proletariat,‘ the orthodox 
doctrine of the preponderance of the working class in society, embodied uni- 
formly in the constitutions of all communist states, is strictly adhered to and 
faithfully declared. The political foundation of the state, as provided for in the 
preamble of the Common Program, is outlined in this portion of the new con- 
stitution. Compared to the earlier document, the preamble of the constitution 
shows that the role of the united front, a striking feature both of the Chinese 
communists’ rise to power and of their government in the earlier stage, is 
greatly reduced. It is worthy of note that Chinese communists have been very 
successful in using the strategy of alliance, the united front or coalition, in the 
past.® Such a united front is aimed at neutralizing and weakening the remain- 
ing actual and potential opposition through peaceful means. A communist 
alliance with intellectuals, former warlords, and communist sympathizers not 
only lightens the work after the “liberation,” but also serves as the show- 
window of democracy. According to the preamble of the Common Program, 


‘Since there was no sizable urban proletariat in China, Mao’s theory proved sound, and 
his doctrinal exposition was eventually recognized by Stalin. 

5 The Chinese Communist Party grew speedily during the alliance with the Chinese National- 
ists from 1923 to 1927. It made tremendous expansion during the war-time united front from 
1937 to 1945. 
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the Chinese People’s Democratic United Front in the form of the Chinese 
People’s Political Consultative Conference is composed of the representatives 
of the Chinese Communist Party, all democratic parties and groups, people’s 
organizations, and other patriotic democratic elements. Although the united 
front is still mentioned in the new constitution, the dominant role of the Com- 
munist Party is for the first time formally acknowledged, while in the previous 
document the Communist Party was modestly mentioned as one of the par- 
ticipants of the united front, on an equal footing with other democratic forces. 

The fact that the legal position of the People’s Political Consultative Council 
is no longer recognized in the constitution further indicates that the honeymoon 
period of the united front is about over.* Even though the People’s Political 
Consultative Council still continues to function under the new constitution, 
its role in political affairs, never very great in practice, is yet further reduced. 
At present its raison d’éire is mainly to serve as a decoy for Chiang Kai-shek’s 
followers in Formosa.’ It is foreseeable that this frail organization of ‘“demo- 
cratic forces” will be abolished whenever the Communist Party judges that its 
propaganda service is no longer needed. 

Mao Tse-tung and his followers have always regarded the Kremlin as their 
mentor and “big brother.” In line with Mao’s view of “leaning to one side,’’® 
expression of loyalty to the Soviet Union as a constitutional requirement has 
been provided for in the preamble, where it is stated that there is ‘an unbreak- 
able friendship between China and the great USSR.’ That relations between 
Communist China and the United States could not be bettered in the near 
future is evident from the text in the preamble which provides that “‘resistance 
to America and aid to Korea”’ together with other transformations are “‘neces- 
sary prerequisites for the systematic implementation of economic construction 
and the gradual transition to a socialist society.” 

The new constitution is a basic law aimed toward socialism.!° Being transi- 
tional in nature, the constitution is, in some aspects, really a program for the 
achievement of certain ideal arrangements. The economy of China as sketched 


6 The suggestion that the position and the duty of the People’s Political Consultative 
Council should be stated in the preamble as it was stated in the preamble of the Common Pro- 
gram was rejected by the Constitutional Drafting Committee. See Liu Shao-chi, op. cit. 

7Since last October, many members of the People’s Political Consultative Council, in- 
cluding disarmed warlords, turncoat governors, and other high officials of the nationalist 
regime, have made broadcasts to persuade people associated with the Nationalist government 
in Formosa to reject Chiang Kai-shek and help the Communists to “liberate” Formosa. 

8I Hsin, New China’s Diplomacy (1950) 38. 

9 A similar provision requiring the foreign relations of the state to be based on friendship 
with the Soviet Union is contained in the constitution of a Soviet satellite country. See Con- 
stitution of the People’s Republic of Rumania 1952, Paragraphs 2 and 4 of the Introductory 
Chapter and Article 3; cf. Braham, ‘The New Constitution of Rumania,” 3 Am. Jour. Comp. 
L. (1954) 418, at 420. 

10 The Soviet Constitution of 1936 is not a program because socialism has been deemed 
established in the Soviet Union. 
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in the constitution is designed for complete socialization. The process of the 
social transformation of the country is proclaimed as progressive. It is stated 
in the preamble that the main task of the state is to carry out the gradual 
socialization of industry, and to complete the socialist transformation of agri- 
culture, handicrafts, and capitalist industry and commerce. In line with this 
policy, Article 4 provides that “the People’s Republic of China, relying upon 
the state organs and social forces, through socialist industrialization and 
socialist reform, guarantees the gradual elimination of the exploitation system 
and the establishment of a socialist society.” 

The economic characteristic of the present “new democracy” stage, as 
pointed out by Liu Shao-chi, chairman of the Standing Committee of the All- 
China People’s Congress, is the co-existence of both socialism and capitalism. 
Four types of enterprise—individual, capitalist, co-operative, and state—are 
allowed to exist together. (Article 5). However, the state enterprise is the dom- 
inant force in the national economy and has priority over other types of enter- 
prise. (Article 6). The co-operative system is used as the main path along which 
to reform individual agriculture and individual handicraft industry. At present 
these co-operatives in part are owned collectively by laboring masses and will 
be eventually converted to a system of collective ownership among workers. 
(Article 7). Individual and capitalist enterprises are strictly controlled. It is 
provided that the state shall protect the land ownership and other properties 
of the peasants “in accordance with the law.” (Article 9). However, it is em- 
phasized in the samearticle that the state shall adopt a policy of restriction and 
gradual elimination of the rich peasant economy. For propaganda purposes, 
ownership of the means of production and other capital investments are also 
declared to be protected “in accordance with the law.” This is downright il- 
lusory, since it is provided that the state prohibits all unlawful actions of 
capitalists that undermine the public interest, disrupt the economic order of 
society, and hamper national economic planning. For a long time now the 
government has been confiscating the property of capitalists without any in- 
demnity, on the basis of any of its own picked charges. The Chinese Communist 
leaders, like Lenin during the New Economic Policy of early Soviet Russian 
days, found the capitalist technique useful in the strengthening of bolshevism 
and the eventual destruction of capitalism itself. Using this approach, a policy 
of utilization, restriction, and transformation toward capitalist industry and 
commerce is expressed in the constitution. (Article 10). Legal income, savings, 
individual ownership of homes and other means of livelihood are still recognized. 
(Article 12). However, in relation to the above guarantee, a threatening tone 
pervades the provision that the use of any forms of private property to under- 
mine the public interest is prohibited. (Article 14). The guarantee of private 
property is further restricted by the provision that lands and other materials 
are subject to requisition or nationalization in the public interest. (Article 13). 
Like similar provisions in the constitutions of other communist states, the 
legal guarantee of inheritance is limited only to “personal” property. 
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The structure of government, established by the new basic law, models 
itself on that of the Soviet Union. The power of the people, in theory, is exer- 
cised through their duly elected organs, the All-China People’s Congress and 
the people’s congress at lower levels. Mao Tse-tung made it clear in his article 
“On the People’s Democratic Dictatorship,”" that the “democratic centralism” 
he advocates means that the power arrangement is actually pyramidal and 
the authority is highly concentrated at the top. Such outward forms of “demo- 
cratic’ assemblies provided for in the constitution tend inevitably to become 
merely ritualistic, and not institutions of genuine democracy.” Although the 
All-China People’s Congress is theoretically “the supreme organ of state 
power” (Article 21), the fact remains that the supreme power is in the hands 
of Mao and his colleagues and is not subject to any institutionalized checks 
as practiced in the Western democracies. The All-China People’s Congress 
is also defined as “the sole executor of legislative power of the state.’* How- 
ever, the Standing Committee of the Congress, a relatively small group of 
members which functions permanently, is actually one of the most important 
organs of the state, since practically all of the congressional authority is in- 
vested in the Standing Committee when the congress itself is not in session. 
Some of the primary functions of the Standing Committee are (a) to interpret 
laws and enact decrees, (b) to supervise the work of the State Council, the 
Supreme People’s Court, and the Procurator-General, (c) to nullify resolutions 
and orders of the state power organs at all levels which conflict with the con- 
stitution and laws, and (d) to convene the All-China People’s Congress. 

The members of the State Council, the supreme executive-administrative 
organ, are appointed by the All-China People’s Congress or its Standing Com- 
mittee. In practice, the members of the State Council—the Premier, a number 
of deputy premiers, ministers of departments, chairmen of various committees, 
and the Secretary-General—are picked by the Central Committee of the 
Chinese Communist Party to carry out, through the executive-administrative 


1 For an English translation of this article, see Brandt, A Documentary History of Chinese 
Communism (1952) 449-461. 

12 At present, as admitted by Liu Shao-chi in his report on the draft constitution, universal, 
equal, and direct suffrage has not yet been practiced, and neither has the secret ballot sys- 
tem been applied in Communist China. According to the Chinese Communist election law of 
March 1953 (The Election Law of the People’s Republic of China for the All-China People’s 
Congress and Local People’s Congress on All Levels, Current Background No. 233 [March 5, 
1953]), the landlords and political undesirables are deprived of their right to elect and be 
elected. Liu in his report on the draft constitution also pointed out that the ratio between the 
population and the number of their representatives to be elected in the cities is different from 
that in rural areas. In most basic-stratum elections, the method of voting is by a show of hands 
at a public meeting. Thus, the system of election which was described by Liu as the most 
convenient and suitable to the present situation in China, can be easily controlled by the 
Communist Party. 

13 Article 29 stipulates that revision of the constitution becomes effective with the support 
of a two-thirds majority of the All-China People’s Congress, while a simple majority may pass 
laws and make other decisions. 
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bodies on all levels,‘ the decisions reached by the top few of the Communist 
Party. 

The Chairman of the People’s Republic has overall supreme authority in 
executive-administrative, economic, and military affairs. The Chairman of the 
state presides over the Supreme Conference on National Affairs'®, which is the 
highest policy-making body of the state. (Article 43). He is also the chairman 
of the National Defense Committee, and the supreme commander of all armed 
forces. (Article 42). This is a unique system, and no similar provisions can be 
found in the constitutions of the Soviet Union and its East European satellites, 
with the exception of Czechoslovakia. 

The judiciary in Communist China is an auxiliary and not an independent 
branch of the government. As provided for in the new constitution, it is repre- 
sented by the People’s Supreme Court, the local people’s courts at various 
levels, and the special courts. According to the law of the Organization of the 
People’s Court,'® adopted by the All-China People’s Congress on September 
21, 1954, the local people’s courts are composed of basic-stratum people’s 
courts, intermediate people’s courts, and high people’s courts. Special courts, 
similar to those of the Soviet Union, include military tribunals, railroad- 
transport courts, and water-transport courts. The purpose of the people’s 
courts is, as provided in the above law, to punish all criminals and to settle 
civil disputes through trial activities in order to (1) defend the people’s demo- 
cratic system, (2) maintain public order, (3) protect communal property, (4) 
guard the rights and legal interests of citizens, and insure the facilitation of 
transformation to a socialist state. It is also stressed that the entire activities 
of the people’s courts are to be devoted to the education of the citizens, in order 
to make them “‘loyal to the fatherland and observe laws conscientiously.” 

Theoretically, the people’s courts at all levels carry out trials independently 
and are subject only to law; all cases are heard publicly and the accused is 
guaranteed the right to be defended by counsel. (Article 76). 

The interests of minorities in China receive special attention. Citizens of 
various nationalities are guaranteed the right to use their own language and 
writing in the conduct of litigation. Those persons who do not understand the 
local common language and writing are guaranteed the right to have the 


4 The members of the supreme executive-administrative organ were reshuffled subsequent 
to the promulgation of the constitution. As reported in the China Daily News, New York, 
October 6, 1954, the Premier, all the ten Deputy Premiers, the Secretary-General, and most 
of the ministers and chairmen of the State Council are members of the Communist Party. If 
the minister or chairman is a nonmember, the deputy minister or deputy chairman is invari- 
ably a communist member. 

18 Members of the Supreme Conference on National Affairs, in addition to the Chairman 
of the State, include the Deputy Chairman of the State, the Chairman of the Standing Com- 
mittee of the All-China People’s Congress, the Premier of the State Council, and other re- 
sponsible personnel. (Article 43). 

16 A resumé of the Chinese text appears in the China Daily News, New York, October 16, 
1954. 
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people’s court interpret and translate for them. In minority nationality areas 
or in multi-nationality areas, the people’s courts employ the local common 
language in the conduct of hearings and use the local common writing for the 
promulgation of verdicts, notices, and other documents. (Article 77). 

In all people’s courts at various levels, except in cases specially provided 
for by law, people’s assessors participate along with the judges. (Article 75). 
Pursuant to the law on the organization of the people’s courts, people’s as- 
sessors sit with regular judges and enjoy equal rights with them in all cases 
tried for the first time, except simple civil cases, unimportant criminal cases, 
and cases specially provided for by law. 

There is a Committee on Trials in every people’s court to see that all deci- 
sions rendered are in accordance with governmental policy. In the committee, 
experiences of trials are summarized, and serious and difficult cases and other 
questions relating to trials are discussed. 

The decisions and verdicts on cases tried for the first time by the local people’s 
courts at various levels can be appealed by the parties or protested by the 
people’s procurator in a higher court. There are no courts under the Chinese 
Communist judicial system designated solely for appellate functions. The case 
can go up only once for review to the court immediately higher. 

The Supreme People’s Court is the highest judicial body of the state and 
is charged with supervision over the judicial activities of the local people’s courts 
at various levels, and also special courts. However, such supervisory power is 
not exclusive. Unlike the constitutional draft which stipulates that the Supreme 
Court shall be the sole supervisory organ over courts, the final text of the con- 
stitution provides that all people’s courts are to be supervised by next higher 
courts and the Supreme Court. Similar to its counterparts in all countries in 
the Soviet bloc, it does not have the power of judicial review of legislation. 
The President of the Supreme Court is elected by the All-China People’s 
Congress. The vice-president, presiding judges, deputy presiding judges, and 
judges of the Supreme Court are appointed by the Standing Committee of the 
All-China People’s Congress. To emphasize the essential oneness of the govern- 
ment, the Supreme Court is responsible to the All-China People’s Congress 
and is required to report on its work to the People’s Congress or its Standing 
Committee during the recess of the Congress. 

Presidents of the local people’s courts at various levels are elected by the 
local people’s conferences on their corresponding levels. Vice-presidents and 
judges of the local courts are appointed by the local people’s committees. The 
local courts are responsible to and report on their work to the people’s con- 
ferences on their own levels. 

The Procurator General of the People’s Republic, according to the new 
constitution, exercises the highest supervisory power over the execution of the 
law by various organs subordinate to the State Council and local state executive- 
administrative organs, and individual officials and citizens. (Article 81). His 
supervisory competence is much broader than that of the Supreme Court, whose 
jurisdiction extends only over the judicial activities of all courts. 
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Like its counterpart in the USSR, the office of the Procurator General is 
highly centralized and entirely independent of local organs of power.!” The 
chief procurators on all levels are appointed by the Procurator General. He is, 
in theory, the only one who has the procuratorial power. All other procurators 
can only exercise powers delegated to them by the Procurator General. The 
constitution provides that the local chief procurators at various levels must 
obey the leadership of higher-level chief procurators, and all procurators in 
the country are under the direction of the Procurator General. 

The Procurator General is appointed by the All-China People’s Congress 
for a term of four years.'* Like the President of the Supreme Court, the Proc- 
urator General is responsible to the All-China People’s Congress and is re- 
quired to report on his work to the Congress or its Standing Committee. 

The duties of the local procurator’s office on all levels and the special pro- 
curator’s office are to see (a) that decisions, enactments, and orders of the 
local governmental organs are in accord with the constitution as well as the 
decisions of the central government; (b) that individual officials and citizens 
observe laws; (c) that the judicial activities of courts are legal; (d) that in- 
vestigative activities are carried out properly; (e) that decisions on criminal 
cases are correctly executed; and (f) that the activities of labor reform organs 
are carried out properly and legally. Moreover, the local procurator’s office 
institutes criminal cases and prosecutes them. Important civil cases concern- 
ing the state’s and the people’s interests can also be instituted by the local 
procurator. 

The Marxist-Leninist concept of “‘class justice” is fully concurred in by 
Mao Tse-tung. He holds that the law is an instrument of the state to realize 
socialism and to suppress the hostile class. In discussing the strengthening of 
the apparatus of the people’s state Mao declared: 


The army, police, and courts of the state are instruments by which classes oppress classes. 
To the hostile classes the state apparatus is the instrument of oppression. It is violent, and not 
“benevolent.” Just so. We decidedly will not exercise benevolence towards the reactionary 
acts of the reactionaries and reactionary classes. Our benevolence applies only to the people, 


and not to the reactionary acts of the reactionaries and reactionary classes outside the people 
19 


In line with the above view, “proletarian class justice” is specifically em- 
phasized in the constitution: ‘‘the People’s Republic of China safeguards the 
people’s democratic system, protects the security and rights of the citizens, 
suppresses all treasonable and counterrevolutionary elements.” (Article 19). 

The “basic rights and duties” listed in the Common Program are entirely 
incorporated in the constitution. Articles 5 and 8 of the Common Program 


17 For a brief summary of the Chinese text of the law on the Organization of the People’s 
Procuratorial Office; see China Daily News, New York, October 13, 1954. 

18 The Procurator General of the Soviet Union enjoys a longer term of office—seven years. 
It is explained by Andrei Y. Vishinsky that for an organ that supervises legality, stability of 
leadership is of particular importance. 

1 Brandt, op. cit. 456-457. 
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delineating the rights and duties, respectively, stipulate that every citizen 
enjoys “freedom of thought, speech, publication, assembly, association, corre- 
spondence, person, domicile, moving from one place to another, religious be- 
lief, and the freedom of holding processions and demonstrations” and has the 
duty to “defend the fatherland, to observe the laws, to maintain labor disci- 
pline, to protect public property, to perform public and military services, and 
to pay taxes.” A special chapter with 19 articles (Chapter 3, Articles 85-103) in 
the constitution is devoted to the same subject but greatly elaborated. Many 
articles in this chapter are copied verbatim from the Soviet Constitution of 
1936.” As in all countries in the Soviet orbit, these much-advertized rights and 
freedoms enumerated in the Chinese Constitution are either programmatic or 
limited by other provisions and in fact can be enjoyed by people only on a 
controlled basis. 

On the Chinese mainland, indoctrination has taken the place of liberal edu- 
cation; news and other forms of public information have given way to propa- 
ganda”; and both genuine freedom of action and thought are denied to the 
individual. These grim facts make the bill of rights in the Chinese Communist 
Constitution seem unreal and ironical. However, one will find such assurance 
of freedoms less paradoxical if he bears in mind that the individual in a com- 
munist country is subject to the state power and its elaborate apparatus. The 
extent of the rights to be enjoyed by a citizen, in the words of an authoritative 
Chinese communist theorist, are “determined by the state system and social 
structure.” 

It is noteworthy that the chapter on basic rights and duties of the citizens 
contains two provisions which have important bearings on the current prob- 
lem of the march of Communism in Southeast Asia. Article 98 stipulates that 
the Peiping government protects the legitimate rights and interests of the over- 
seas Chinese. Communist China has applied the concept of dual nationality to 
millions of Chinese living in Thailand, Malaya, Indonesia, Indo-China, and 
Burma.” Communist expansion and infiltration in this wavering area would 


20 The following articles of the Chinese Constitution are, in the main, replicas of those of 

the Soviet Constitution of 1936: 
Chinese Constitution Article 87—Soviet Constitution Article 125; 
Chinese Article 88—Soviet Article 124; 
Chinese Article 89—Soviet Article 127; 
Chinese Article 90—Soviet Article 128; 
Chinese Article 92—Soviet Article 119. 

*1 Schools, books, newspapers, magazines, music, movies, the stage, and art are all used by 
the Chinese Communists as tools for indoctrination. Mao Tse-tung explains: “Who is a propa- 
gandist? Not only is the teacher a propagandist, the newspaper reporter a propagandist, the 
literary writer a propagandist, but all our cadres in all kinds of work are propagandists. .. . 
Any person engaged in talking with another is a propagandist.”” See Compton, Mao’s China: 
Party Reform Documents (1952) 1942-44. 

22 Liu Shao-chi, op. cit. 

23In November, 1954, the Bureau of Statistics in Peiping issued a census communiqué 
listing 11,743,320 Overseas Chinese among China’s total population of 601,938,035. 
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be greatly facilitated by the assurance of moral and material support from the 
Chinese communists under their pretext of protecting the interests of Chinese 
overseas nationals. 

The right of asylum is also given with the aim of helping communists in other 
lands. This privilege is accorded to “all foreign nationals persecuted for sup- 
porting righteous undertakings, participating in the peace movement or in 
scientific activities.”’ (Article 99) 

Notwithstanding the Chinese communists’ present emphasis on “peaceful 
co-existence” there are indications that they will continue their mission of ex- 
tending Mao Tse-tung’s revolution throughout Asia. In commenting on the 
international significance of the Draft Constitution, a leading Chinese com- 
munist expert on foreign affairs stated that “the path that the Chinese people 
have passed through is exactly the path that all oppressed nations should take. 
What has been carried out in China could also be carried out in other oppressed 
nations. The promulgation of the Draft Constitution is not only a great happy 
event for the Chinese people but for that of the oppressed people of the whole 
world, because this important document will give them hope, confidence, and 
encouragement in winning their independence and struggle for the establish- 
ment of people’s democratic and socialist states.” 

TAO-TAI HSIA* 


* Chang Ming-yang, “The Fundamental Spirit and Important Features of the Draft 
Constitution of the People’s Republic of China,” 13 Shih Chieh Chih Shih (World Knowledge: 
in Chinese) (1954) 7. 

* Instructor, Yale University, Institute of Far Eastern Languages. 


NEW LEGISLATION 


CZECHOSLOVAKIA: ADMINISTRATIVE CRIMINAL JURISDICTION—Dicey’s famous 
dictum on ‘“‘the amenability of everybody, high or low, to the ordinary law of 
the land, to the jurisdiction of the ordinary tribunals” and his contempt for 
administrative courts no longer hold good, not even in his own country. But the 
principle that penalties for breaking the law, except in minor matters, may be 
imposed only by independent courts is still considered as one of the funda- 
mentals of democratic justice. That was true in prewar Czechoslovakia. Ad- 
ministrative authorities had only a very limited power to impose fines, dis- 
ciplinary punishment, and minor jail penalties (up to 14 days) for infractions 
of certain police, custom, tax, civil service, or other regulations. But even in 
such matters, the ultimate decision rested with fully independent courts. 
Totalitarian regimes spurn such notions of the rule of law. As illustrated by 
the developments in Fascist Italy, Nazi Germany, and Soviet Russia, it is 
typical for such systems of government to assign vast powers of criminal juris- 
diction to administrative authorities, allowing them to impose penalties of even 
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long detention without any right of judicial review.! It was to be anticipated that 
communist Czechoslovakia would tread a similar path. The ground was laid 
as early as May, 1948, by theprovisionin the communist-enacted Ninth of May 
Constitution, that ‘the jurisdiction in matters of criminal law shall be dis- 
charged by criminal courts save where the general regulations prescribe that 
criminal cases shall be dealt with by administrative criminal proceedings.’” 
This opens the door wide to administrative penalization. 

Acting under this broad constitutional authorization, in July, 1950, the 
National Assembly adopted an Administrative Criminal Code and an Admin- 
istrative Criminal Procedure Act,’ granting vast penal powers to the people’s 
committees, which constitute the system of Czechoslovak local government. 
Their jurisdiction was extended to a long list of broadly defined offenses affect- 
ing the economic system and planning; agriculture and forestry regulations; 
regulations relative to work, health, the supply system, public order, cultural 
and community life; damaging public posters; withholding information from 
authorities; and many similar matters. The types of punishable behavior are 
described so loosely that one may be punished for the commission or omission 
of almost anything. The favorite words used by the Code to define criminal 
activities subject to the jurisdiction of the people’s committees (such as ‘“‘who 
impedes, disturbs, or endangers’’)* permit of highly flexible interpretations to 
fit any circumstances, and thus enable the administrative organs to fulfill the 
announced purpose of the law, namely, to “educate toward the fulfillment of 
duties connected with the upbuilding of socialism.”® 

Details of procedure, which is very informal, are prescribed by a government 
ordinance and regulations issued by the Ministry of the Interior, which super- 
vises and directs the whole system. Decisions are rendered by penal commis- 
sions of three members consisting of the chairman of the people’s committee 
and two members elected by the same body. Under the original version of the 
Administrative Criminal Code, the penal commissions enjoyed vast discre- 
tionary powers in selecting the type of penalty, from plain admonishment to 
confiscation of property and jail terms.® The jail sentences were not supposed 
to exceed six months, but if the act committed revealed a hostile attitude toward 
socialism, the maximum penalty could be raised as high as two years of forced 
labor. On the other hand, in case the accused ‘“‘conducted the proper life of a 
working man’’, punishment could be dispensed with, unless required by ‘‘the 
interests of the working people.” 


1 Cf. the ill-famed Fascist confino di polizia, imposed by a mixed commission composed of 
the prefect, the provincial chief of police, the local chief of the carabinieri, and the commander 
of Fascist militia; or the Soviet M.V.D. boards. 

2 Section 135/2, Article VII of the “Detailed Provisions’ of the Constitution. 

3 Nos. 88 and 89, both dated July 12, 1950, of the Collection of Laws, 1950. 

4“kdo 2tizt, ruSi nebo ohrozi.”’ 

5 Section 1 of the Administrative Criminal Procedure Act. 


6 Except that the jurisdiction of local committees was limited to minor infractions only, 


while all the more serious offenses were and are handled on the district level. 
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The penal commissions began to operate in January, 1952, and, encouraged 
and spurred into action by repeated warnings from higher quarters, quickly de- 
veloped into another weapon of ruthless class struggle, concentrating their 
efforts mainly against the “kulaks.”” The length to which they could go in im- 
posing penalties is well illustrated by the following three cases dealt with by 
way of administrative criminal procedure before the people’s committees.” 

Case number one concerned four women employed in the coal mines of 
Sokolov. They were accused of having been absent from work on several oc- 
casions and of having induced several miners to stay away from work. The 
penal commission of the people’s district committee of Sokolov sentenced each 
of the four women to one year of forced labor and the eleven miners to from 
three to four months of forced labor each. 

The defendants in case number two were also miners. Twenty-two of them 
were accused of having missed several shifts of work each without proper excuse 
and of having failed to meet the prescribed norms of work for several months, 
thereby setting a bad example to the others. The penal commission of the 
people’s district committee of Karvina gave six of them two years of forced 
labor each and the rest of them from six to fifteen months. 

The third case involved five peasants from a rural community near Prague. 
They were tried by the penal commission of the people’s district committee of 
Radotin for having used more electricity than permitted, which the commission 
labelled as economic sabotage. Four of the peasants were sentenced to four 
months in jail, while the fifth peasant got only four weeks and a fine of 1,000 
crowns (20 dollars) because his excess consumption of electricity was no more 
than 40 KW hours. The electricity supply to their homes was cut off. 

As can be seen from these three illustrations, the organs of local administra- 
tion in communist Czechoslovakia could and did impose penalties such as 
usually are authorized only by the main trial courts in democratic countries 
and often only after a full-fledged jury trial. A comparison of the activities of 
the lowest regular courts, the people’s courts, with the penal authority as exer- 
cised by the penal commissions of the local government authorities, reveals no 
substantial difference, except that sentences in the former courts usually ran 
somewhat higher. 

It seems, however, that the system has not worked as well as was expected. 
Its main flaw, from the point of view of the communist rulers, was that the wide 
range of penalties prescribed by the Administrative Criminal Code, led to too 
much disparity. For essentially the same offences, some penal commissions 
imposed severe penalties of forced labor, while others let offenders off with 
mere admonitions. Moreover, with Stalin’s death and the slight relaxation ac- 
companying the post-Stalin and post-Beria ‘““New Course’’ generally behind 
the Iron Curtain, the original version of the Administrative Criminal Code may 
have seemed perhaps too drastic. 


7 Information on these cases was obtained by the Free Europe Committee. Cf. Zprava o 
Ceskoslovensku, Vol. III (1952) No. 7, p. 29, No. 8, p. 39, and No. 9, p. 27. 
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These are probably the reasons why, less than one year after the people’s 
committees had begun to operate in the field of criminal jurisdiction under the 
Administrative Criminal Code, the Czechoslovak National Assembly adopted, 
on December 22, 1953, a law withdrawing from the people’s committees the 
right to impose jail sentences.* Apart from public reprimands and fines up to 
3,000 crowns (approximately 417 dollars under the present rate of exchange) 
the people’s committees can now impose only penalties of not more than three 
months of “corrective” work. In so doing the committees are directed by the 
law to assign the offenders to physical labor more rigorous than their normal 
occupations and to decree that one fifth of the offender’s wages be forfeited 
to the state. In special circumstances, the forfeiture of wages may be reduced to 
the minimum of one twentieth. 

If the penal commission of the people’s committee believes that the offender 
deserves harsher punishment than three months of “‘corrective” labor, it may 
refer the matter to the district prosecutor for prosecution before appropriate 
criminal courts. On the other hand, the public prosecutor is authorized to take 
any such matter out of the jurisdiction of a people’s committee by initiating 
prosecution in court. 

Despite this recent change, the criminal jurisdiction of the organs of local 
administration is still considerable, and the line which used to be drawn rather 
sharply between the administrative and the judicial functions in prewar days, 
is today vague and arbitrary. The solemn clauses of the communist Ninth of 
May Constitution that “no one shall be withheld from his lawful judge” and 
that “the judiciary in all its levels shall be separate from the administration” 
have thus lost their original meaning. 

EDWARD TABORSKY* 


8 No. 102 of the Collection of Laws, 1953. 
* Associate Professor of Government, University of Texas. 


Urucuay: Farm Leases—A law enacted April 27, 1954 (Diario Oficial No. 
14, 121, April 29, 1954; reprinted in 9 Sociedades Anénimas No. 97, May 1954, 
Montevideo, pp. 223-240) is designed to protect agricultural lessees and share- 
croppers by assuring them a minimum permanency of possession at a fair rental 
which shall permit them a reasonable profit as a stimulus to creative activity 
(art. 1). 

Subleases at a higher rental than that paid by the tenant or sharecropper 
are null and void, except that an increase not exceeding 10% may be authorized 
for good cause by the court (art. 2). All contracts must be in writing and re- 
corded (Chapter 1, arts. 4-10). Every “faithful tenant” (bwen cumplidor) is 
entitled to a minimum term of 5 years and an option of renewal for a further 3 
years. A “faithful tenant’ is defined as one who satisfactorily performs the 
principal obligations of the contract, pays promptly, and takes care of the land 
and improvements with the diligence of a good father of a family, protecting 
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them from avoidable damage such as invasion by weeds, erosion, or other de- 
terioration. A tenant who desires to surrender the property before the full term 
or to exercise the option of renewal must take formal proceedings with 6 months 
notice. The right of renewal is subject to certain exceptions, among which is the 
owner’s intention to work the land himself (Chapter 3, arts. 19-23). Application 
may be made to the court by either party, but no oftener than every two years, 
for a revision of the rental payable. The court must take into consideration all 
pertinent factors, enumerated in the law, but excluding government subsidies 
and improvements made by the tenant not contemplated in the contract. If an 
increase of more than 30% is decreed, the tenant may surrender the lease 
(Chapter 3, arts. 19-23). Chapter 4 (arts. 24-26) deals with sharecropping. 

The obligation is imposed on the landlord to make certain improvements— 
fences, residence house, drinking water, irrigation, etc.; these may be effected 
pursuant to the free agreement of the parties, but if no agreement is reached, 
the tenant can apply to the Office of Regional Agronomy for permission to make 
them, not to exceed 20% of the assessed value of the land on the tax rolls, 
which the landlord must reimburse on the expiration of the lease. Arbitration 
is provided for For such purposes, both landlord and tenant are entitled to 
loans from the State Bank (Chapter 5, arts. 27-33). Chapter 6 (arts. 34-44) 
regulates jurisdiction and procedure. Chapter 7 (arts. 45-49) gives a pref- 
erential right to purchase to the National Institute of Colonization in case the 
owner desires to sell. Chapter 8 (arts. 50-51) imposes limitations on the area of 
leases: inter alia, no one can be a lessee of lands exceeding in all 5,000 hectares 
or having an assessed valuation of more than $400,000, without the authoriza- 
tion of the National Institute of Colonization, nor may the owner of land of 
more than 10,000 hectares become a lessee without such authorization. Chapters 
9 and 10 (arts. 52-62) contain general and transitory provisions. 

The statute furnishes another illustration of the progressive social legislation 
which has been characteristic of Uruguay in recent decades. 

PHANOR J. EDER* 





* Board of Editors. 


DECISIONS 


IraLy: RECOGNITION OF FOREIGN ANNULMENT AND DtvorcE DECREES— 
1. Understanding of the present position of Italian jurisprudence resulting from 
the recent Law No. 534 of July 30, 1950, empowering the state attorney (pubb- 
lico ministero) to contest judgments respecting the effect to be given foreign 
annulment and divorce decrees,' involves the following background: 


1 The difference between the two cases is that annulment operates retroactively (the mar- 
triage is regarded as never having been celebrated, except for the rules safeguarding rights 
arising from putative marriage), while divorce dissolves the marital bond ex nunc. 
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(a) Italian law recognizes two modes of celebrating marriage: (i) ‘‘civil” 
marriage, contracted in the presence of an officer of the register of civil status, 
or a noncatholic minister*; (ii) “concordat” marriage, performed by a catholic 
priest in accordance with the canonical law. In the latter case, the priest cele- 
brating the service has to add only the reading of the articles of the Civil Code 
concerning the obligations of husband and wife, and the marriage is then regis- 
tered at the city hall. 

(b) The validity or invalidity of civil marriages is determined by the civil 
law, and the ordinary civil courts therefore have jurisdiction. On the other hand, 
the Catholic Church has complete authority in suits seeking annulment of 
marriages contracted under canonical law, which are adjudged in accordance 
with the canonical laws. This is quite clearly provided by article 34 of the 
Lateran Agreement, which was made effective by Law No. 810 of May 27, 
1929. 

At the same time, article 16 of Law No. 847, also issued on May 27, 1929, 
contemplates an autonomous action to annul the civil registration of canonical 
marriages, naturally in the civil courts, in the three cases in which article 12 
prohibits registration of such marriages by the officer of the registry of civil 
status. These three cases are: 

1. Where either of the parties to the marriage is married to a third party 

in a prior marriage. 

2. Where the parties have been previously married to each other by a mar- 

riage valid under civil law. 

3. Where a person under interdiction for mental illness is a party to the 

marriage ceremony. 

(c) Divorce is not admitted by Italian law, but Italy is under international 
obligation to execute foreign divorce decrees dissolving marriages contracted 
by spouses belonging to a country where divorce is lawfully accepted. 

2. It is also to be borne in mind that recognition of a foreign decree in Italy 
requires a judgment of the court of appeal in the place where it is to be enforced, 
declaring that such foreign decree shall be effective in the Republic (deliba- 
zione).> In such proceeding, the participation of the state attorney is always 
necessary. Prior to the amendment of article 72 of the Code of Civil Procedure 
by Law No. 534 of July 30, 1950, the state attorney could only produce docu- 
ments, deduce proof, and draw conclusions within the limits of the claims of the 
parties concerned, but was not entitled to seek recourse against the decree.® In 
the case of decrees relating to matrimonial causes, this power was granted by 
the above-mentioned Law of 1950, which has created a revolution in the field 


2 Art. 84, et seg., Italian Civil Code (hereafter C.C.). 

3 Art. 83, C.C.; Law No. 1159, June 24, 1929. 

4 Art. 82, C.C.; art. 34 of Lateran Agreement, Feb. 11, 1929; arts. 5 e¢ seg. of Law No. 
847, May 17, 1929. 

5 This matter is treated in arts. 796 et seg., C.C. 

6 Art. 72, Italian Code of Civil Procedure. 
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of annulment proceedings. Before the enactment of this law, if both husband 
and wife agreed and the court of appeal declared the foreign annulment or 
divorce decree effective, the decree was rendered definitely enforceable in Italy. 

For this reason, during 1949 and 1950 (until August 14, 1950, when the court 
of appeal of Turin held the last session of delibazioni before Law No. 534 went 
into effect) many unhappy couples, taking advantage of the particularly 
lenient attitude of this court, sought to have decrees obtained abroad declared 
executory by the court, even in cases of marriages celebrated outside its juris- 
diction. After the 1950 amendment of article 72 of the Civil Code went into 
effect, empowering the state attorney to take recourse against matrimonial 
decrees which he did not regard as in agreement with the law, such recourse 
has been widely exercised whenever the judgment of the court of appeal did 
not accord with the decisions of the Court of Cassation. 

3. A conflict immediately arose between several courts of appeal on the one 
hand—notably the court of appeal of Turin which in the end stood almost alone 
—and on the other the Court of Cassation and the Ministry of Justice. This 
conflict concerned the question whether the civil registration of a marriage 
contracted in canonical form, can be cancelled by the ordinary civil judge, in 
case the marriage rite is celebrated by a person actually and de facto of unsound 
mind but not under “interdiction.” The source of this question is that article 
16 of Law No. 847 of May 27, 1929, provides that “‘the registration of the mar- 
riage can be attacked on one of the grounds mentioned”’ in article 12, and that 
such actions of nullity shall be governed by articles 104, 112, 113, and 114 of 
the Civil Code of 1865, while by article 12 registration of marriage by the officer 
of civil status is excluded where the marriage ‘“‘has been contracted by a person 
interdicted for infirmity of mind.” In the interpretation of these provisions, as 
article 112 of the Civil Code of 1865 has been divided into articles 119 and 120 
of the present Code (these articles dealing, respectively, with interdiction and 
mental infirmity), a doubt has arisen whether registration of a marriage con- 
tracted by a person of infirm mind can be annulled only if he has been inter- 
dicted or also if there exists ground for interdiction, viz., actual incapacity. 
This is in addition to the further question whether registration of a marriage 
contracted by a person naturally incapacitated would be contrary to public 
policy (ordre public) and therefore subject to annulment under article 31 of the 
Preliminary Laws (Disposizioni preliminari).’ 

At first, the courts of appeal widely accepted the affirmative solution, assign- 
ing this type of case to the civil jurisdiction, which solution was also adopted by 
the Court of Cassation, though limited to the procedural aspect of the problem. 
In a united session, the Court decreed on July 8, 1948, that any opposition, 
action of nullity, or other action relating to registration of marriages, is within 
the exclusive jurisdiction of the civil courts. However, on June 25, 1949,° in 


7 Trib. Brescia Jan. 23, 1950, Foro pad. 1950, 1, 562 with footnote by Montel. 
8 Foro pad. 1949, 481. 
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another united session, the Court of Cassation reversed itself and decreed that 
an ordinary judicial authority has no power to annul the registration of a relj- 
gious marriage with civil effects on the ground of the mental incapacity of 
husband or wife, not previously declared subject to interdiction before the 
marriage, and that the cases enumerated in article 12 of the Matrimonial Law, 
in which registration of marriage is excluded, should not be enlarged by ex- 
tensive or analogical interpretation. The new policy gradually won acceptance 
in the courts of appeal; only the court of Turin, as long as Mr. Peretti Griva 
remained president, persisted in maintaining a contrary position, both in ses- 
sions of direct decisions and in sessions concerning foreign decrees, before and 
after the amendment of article 72 of the Code of Civil Procedure. 

4. This situation resulted in an accumulation of annulment actions in the 
Turin court, even after August 16, 1950, when recourse by the state attorney 
to the Court of Cassation was an assured fact; this also produced in the cassa- 
tion proceedings the assertion of highly formalistic exceptions to invalidate 
recourse by the state attorney. As a consequence, there has been a long series of 
decisions by the Court of Cassation on these exceptions.® These decrees fall 
into two groups: those which, reversing decrees of the Turin court of appeal, 
declare the civil magistrate to be without jurisdiction; and the majority, 
limited to holding that the court of appeal in whose territory the marriage is 
registered, has jurisdiction." 

5. The present policy of the Court of Cassation respecting religious catholic 
marriages, thus precludes annulment of registration by the civil courts on the 
ground of mental incapacity (even in case of marriages contracted by foreign 
citizens; there are still greater doubts about the correctness of this result, since 
in matrimonial matters the personal !aw is applied). In accordance with this 
policy, the Court—which has always excluded the possibility of direct pro- 
nouncement of a divorce decree by the national judge’’—usually also denies 
exequatur to foreign divorce decrees, purporting to dissolve marriages of Italian 
citizens, or of an Italian citizen with an alien," but also marriages celebrated 
in Italy in canonical form. In fact, the Court regards the free choice of this 
form of marriage as subjecting those who have contracted a religious Catholic 
marriage to the regime of the Concordat, whether they be Italians or foreigners." 
This policy is also generally followed by the court of appeal of Trieste. This 
is of particular significance, as the 1950 amendment of article 72 of the Code 

® A survey to Jan. 1, 1953, is to be found in Montel, Problemi di vario diritto, (Turin 
1953) 389 et seq. 

10 Cass. (United sections) May 18, 1953, Mass. Foro it., 1953, 288; June 23, 1953, ibid, 
1953, 373; Sec. I, March 31, 1953, ibid 181 and August 4, 1953. 

1 Vide Sec. I, July 21, 1953, ibid., 1953 467; December 19, 1953, zbid. 718; United sections, 
October 2, 1953, ibid., 603; October 7, 1953, ibid., 611. 

12 Cass. May 17, 1952, zbid., 350 and cf. Montel, op. cit. 391. 

13 United sections, October 8, 1953, Mass. Foro it., 1953, 614; October 3, 1953, ibid, 607. 


4 United sections November 25, 1953, Mass. Foro it., 1953, 690; Sec. I, Jan. 16, 1954, 
tbid., 18. 
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of Civil Procedure until recently had not been extended to Trieste, and conse- 
quently the state attorney at the tribunal and court of Trieste had no authority 
to take recourse against matrimonial decrees. 

ALBERTO MONTEL* 





* Professor of Law, University of Torino; Member of the Italian Bar. 


New York: A REcENT RULING ON Proor oF ForEIGN LAw—In the case of 
Eastern Paper & Box Co., Inc. v. Catz American Co., Inc. (New York County 
Supreme Court—tried before Mr. Justice Saypol and a jury on November 18, 
19, 22, 23, 1954), there was involved, amongst others, a cause of action in 
slander based upon words allegedly uttered by the defendant’s principal 
oficer in Havana, Cuba. The defendant alleged as an affirmative defense 
that under the circumstances set forth in the complaint, an action for slander 
does not exist under Cuban law. Plaintiff rested after adducing evidence in 
support of its causes of action, but did not offer any proof, by expert witness 
or otherwise, that under Cuban law the words alleged to have been uttered 
gave rise to any cause of action. 

Defendant moved to dismiss the complaint for failure to prove a cause of 
action, relying upon Cuba Railroad Company v. Crosby, 222 U.S. 473 (1912) 
and Riley v. Pierce Oil Corporation, 245 N.Y. 152 (1927) upon the grounds 
that there is no general presumption that the Cuban law is the same as the 
common law, that the courts know that Cuban law is based upon the law of 
Spain, and that it was incumbent upon the plaintiff to plead and prove that 
under the circumstances alleged, a cause of action in slander existed under 
the laws of Cuba. The plaintiff argued that since the defendant had interposed 
an affirmative defense with respect to the Cuban law, even assuming that the 
burden of proof of the Cuban law was originally upon the plaintiff, such burden 
thereupon had shifted to the defendant which must sustain its affirmative 
defense. 

The court questioned whether an action in libel was the type of action 
covered by the ruling laid down by Mr. Justice Holmes in the Cuba Railroad 
case, and also, whether it was not empowered by Section 344 (a) of the Civil 
Practice Act to take judicial notice of foreign law, even in the absence of proof 
of such foreign law by the plaintiff. The defendant argued that there was no 
reason to except an action in slander from the Cuba Railroad rule, in view of 
the fact that the latter case involved a master-servant cause of action, and 
furthermore, that it would be an abuse of discretion for the court to take 
judicial notice of Cuban laws promulgated in the Spanish language, in the 
absence of proof of the appropriate statutes involved, translation thereof, 
etc., and also submitted that the ruling of the Court of Appeals in Industrial 
Export & Import Corp. v. Hong Kong, etc., Corp., 302 N.Y. 342 (1951) pre- 
cluded the court from taking judicial notice of such foreign laws and supported 
the rule of the Cuba Railroad case. 








444 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


The court thereupon ruled that said Industrial Export & Import Corp. v. 
Hong Kong, etc., Corp. case (supra) squarely covered the situation at bar and 
sustained the defendant’s position, and that the plaintiff must prove as part 
of its case that a cause of action in slander existed under the Cuban law. The 
court thereupon granted a motion made by the plaintiff to reopen its case and 
gave plaintiff an opportunity to procure an expert witness to testify with 
respect to the Cuban law. Because the court, in its opinion, felt that plaintiff’s 
action was lacking in merit, said plaintiff was prevailed upon by the court to 
accept a settlement. 

OTTO C. SOMMERICH* 


* President, American Foreign Law Association, Member of the New York Bar. 
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Digest of Foreign Law Cases 








Special Editor: MARTIN DOMKE 
American Foreign Law Association 


Alata v. Dulles, 221 F. 2d 52 (D.C. Cir. 
Jan. 27, 1955): American’s oath of 
allegiance to King of Italy, under 
Italian law an incident to conscription 
into Italian army, as involuntary does 
not deprive American of his citizen- 
ship. 

Albert v. Brownell, 219 F. 2d 602 (9th 
Cir. Feb. 14, 1955): law of foreign 
country (on Luxemburg holding com- 
pany) is in domestic forum question of 
fact. 

Alfaro v. Alfaro, 133 N.Y.L.J. June 2, 
1955, 15 col. 5: procurer of Mexican 
mailorder divorce not estopped to 
assert its invalidity in New York 
action. See generally Note, Effect of 
Mexican Divorces in United States, 9 
Miami L.Q. 186 (1955). 

Antoniou v. Antoniou, 133 N.Y.L.J. 
April 27, 1955, 14 col. 3: effect of 
divorce decree of ecclesiastical court of 
the Island of Cyprus. 

April Productions v. G. Schirmer, Inc., 
308 N.Y. 366, 126 N.E. 2d 283 (N.Y. 
April 14, 1955): construction of agree- 
ment of 1917 for publication of English 
version of German musical play 
(“Maytime’”). 

Associated Metals & Minerals Corp. 2. 
Fahrunissa Ogelman, 308 N.Y. 807, 
125 N.E. 2d 865 (N.Y. Feb. 28, 1955): 
confirmation of arbitral award in spite 
of contention, by seller of chrome ore, 
of illegality of contract for violation of 
minimum price law of Turkish govern- 
ment. 

Atkins v. Government of Guam, 129 
F. Supp. 854 (D.C. Guam App. Div. 
April 11, 1955): violation of Sec. 653 
(2) of Penal Code of Guam by trans- 
porting intoxicating liquors on which 
prescribed taxes had not been paid. 

Augellio v. Dulles, 220 F. 2d 344 (2d Cir. 
March 9, 1955): Italian law as to 
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conscription into Italian army and 
oath of allegiance to King of Italy; 
presumption of voluntary action over- 
come so as to entitle dual national to 
declaration of American citizenship. 


Bachman, Matter of, 133 N.Y.L.J. April 


20, 1955, 15 col. 1: effect of order of 
General Court of Justice of Puerto 
Rico granting patria potestas to 
mother; Roman law on patria potestas. 


Bakshandeh v. American Cyanamid Co., 


133 N.Y.L.J. June 13, 1955, 6 col. 7: 
termination of appointment of sole 
sales representative in Iran. 


Balcazar v. Ametller, 133 N.Y.L.J. May 3, 


1955, 8 col. 1: payment, upon receipt 
of dollars, of Spanish pesetas in Spain. 


Baron v. First Bohorodczaner Sick & 


Benevolent Society, 133 N.Y.L.J. April 
6, 1955, 10 col. 3: Jewish law con- 
cerning removal of body from one 
orthodox cemetery to another. 


Barrett v. Bank of The Manhattan 


Company, 133 N.Y.L.J. June 29, 1955, 
1 col. 1 (U.S. Ct. App. 2d Cir. Dec. 20, 
1954): recognition of validity of trust 
receipt under the law of the Philip- 
pines. 


Bernheim v. Strenco, Inc., 133 N.Y.L.J. 


May 3, 1955, 8 col. 7: qualification of 
member of N.Y. bar to give expert 
testimony on Swedish law. 


Brenner v. Karp, 133 N.Y.L.J. April 15, 


1955, 13 col. 5: injuries suffered by 
infant in Montreal, Canada. 


Brownell v. The National City Bank of 


New York, 131 F. Supp. 60 (S.D.N.Y. 
May 3, 1955): trustee under indenture 
for bonds of German General Electric 
Corporation; contractual liens not 


covering bank account of Guatemalan 
bonds. 


Brownell v. Schering Corporation, 129 F. 


Supp. 879 (D. New Jersey March 21, 
1955): legal effect of Joint Congres- 
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sional Resolution ending state of 
hostilities with Germany, of Oct. 19, 
1951 (65 Stat. 451); stockholder in 
German-controlled corporation as 
equitable owner of corporate assets. 

Buckley v. Commissioner of Internal 
Revenue, 22 T.C. No. 164 (Tax Court 
Sept. 30, 1954): legal entity of organi- 
zations formed under the laws of 
Venezuela as separate and distinct 
from certificate holder. 

Caeti, Matter of, 207 Misc. 353, 138 
N.Y.S. 2d 496 (Surr. Ct. March 1, 
1955): invalidity of Mexican divorce 
for lack of domicile in foreign juris- 
diction; nullity of subsequent marriage 
of husband in Connecticut. 

Callwood v. Virgin Islands National Bank, 
221 F. 2d 770 (3rd Cir. April 26, 1955): 
effect of 1947 assignment in American- 
occupied zone of Germany of bank 
deposit in Virgin Islands to be de- 
termined by law of Germany; in- 
validity under Military Law No. 53 
when unlicensed; validity of assign- 
ment in Germany of right of life 
tenant to rents from realty in Virgin 
Islands governed by law of Virgin 
Islands; German executor of deceased 
permitted to litigate claims of assignees. 

Capitol Records v. Mercury Records 
Corp., 221 F. 2d 657 (2d Cir. April 12, 
1955): N. Y. law governs phonograph 
record manufacturer’s suit to enforce 
territorial rights under contract with 
German matrix record manufacturer 
(Telefunken) against competitor 
claiming same rights under contract 
with Czechoslovakian alien property 
administration which had seized Ger- 
man company’s matrix records. 

Carter Products, Inc. v. Colgate-Palm- 
olive Company, 130 F. Supp. 557 (D. 
Maryland March 10, 1955): date of 
disclosure of Belgian patent to public 
under Belgian patent office proce- 
dure; prior typewritten Argentine 
patent not “printed publication” in 
foreign country. 

Casman v. Dulles, 129 F. Supp. 428 (D. 
Col. March 22, 1955): application of 
Veterans’ Preference Act of 1944 to 
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employment as judge in legal division 
of Office of Military Government of 
the United States in Germany. 

Chittick v. Chittick, 23 U. S. Law Week 
2597 (Mass. Sup. Jud. Ct. April 28, 
1955): recognition of Virgin Islands 
divorce in Mass. thus barring separate 
maintenance suit. 

Ciacia, Matter of Sam, dec’d, 133 N.Y.LJ. 
April 25, 1955, 15 col. 4 (Surr. Ct): 
Affidavit of Common Knowledge 
executed in accordance with Italian 
law. 

Chilean Nitrate Sales Corp. v. The 
Nortuna, 128 F. Supp. 938 (S.D.N. Y. 
Feb. 17, 1955): arbitration clause in 
charter party between owner of vessel 
and Chilean company binding upon 
consignee of merchandise, subsidiary 
of parent company (“piercing the 
corporate veil’’). 

Commerz und Disconto-Bank v. Franex 
Overseas Trading Corp., 133 N.Y.L,J. 
June 7, 1955, 9 col. 1: identification of 
indorsement “Der Konkursver- 
walter” under German law. 

Deckert, Matter of William W., dec’d, 
133 N.Y.L.J. April 19, 1955, 12 col. 8 
(Surr. Ct.): ineffectiveness of divorce 
decree granted to decedent in Ha- 
vana, Cuba, without service of wife 
and with no appearance of latter in 
Cuba. 

De Jesus v. Waterman Steamship Corp., 
285 App. Div. 1030 (1st Dept. April 
19, 1955): trial of accidents which oc- 
curred in Puerto Rico in courts of 
Puerto Rico. 

De Lowe, Estate of Walter, 133 N.Y.L.J. 
June 16, 1955, 8 col. 1 (Surr. Ct.): 
expert testimony as to the use, under 
Soviet law, of funds to be transmitted 
to Soviet distributees; objection of 
Chief of Consular Section, Embassy 
of U.S.S.R. as attorney-in-fact for 
distributees. 

Doecks, Matter of Johanna Caroline 
Mathilde D., dec’d, 133 N.Y.L,J. 
June 29, 1955, 7 col. 4: validity of 
last will under laws of Germany. 

Dunn v. Commissioner of Internal 


Revenue, 220 F. 2d 323 (9th Cir. 
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March 11, 1955): no bona fide resi- 
dence in the Philippine Islands by 
mere transient or sojourner. 

Eastern Airlines, Inc. v. Union Trust 
Company, 221 F. 2d 62 (D. Col. Feb. 
8, 1955): airplane crash in Washing- 
ton, D. C., in 1944 by aircraft pur- 
chased by Bolivian Government which 
was being tested by Bolivian military 
pilot. 

Emmerich v. May, 130 F. Supp. 426 
(S.D.N.Y. April 22, 1955): Dutch 
law operative to select distributees of 
estate of decedent domiciled at his 
1943 death in Holland. 

Eres v. Commissioner of Internal Revenue, 
23. T:.C. No. 1 (Tax Court Oct. 6, 
1954): seizure of stock in Yugoslav- 
registered corporation upon declara- 
tion of war between U. S. and Ger- 
many in 1941; war loss provision of 
Sec. 127 (a)(2)I.R.C. of 1939; lack of 
proof of Yugoslav confiscation in 
1945. 

F.A.R. Liquidating Corp. v. Brownell, 
130 F. Supp. 691 (D.Del. April 18, 
1955): untimely pleading of German 
law on the completion of an assign- 
ment of patents of German company 
(time of receipt in U. S. of acceptance 
cable of German company or time of 
its sending); aff’d 223 F. 2d 128 (3rd 
Cir. June 15, 1955). 

Fergus Motors »v. Standard-Triumph 
Motor Company, 130 F. Supp. 780 
(S.D.N.Y. May 4, 1955): English 
corporation though owning and con- 
trolling N. Y. sales corporation not 
subject to process. 

Finberg Trading Co. v. The Republic of 
China, 220 F. 2d. 844 (5th Cir. April 
6, 1955): contract with Republic of 
China for sale of cotton consigned to 
Formosa, when entered into in Texas, 
controlled by Texas law. 

Flakice Corp. v. Liquid Freeze Corp., 130 
F. Supp. 471 (N.D. Cal. March 23, 
1955): infringement by German and 
English patentowners of patents on 
machines for production of arched 
shaped ice wafers. 

Franco-Italian Packing Co. v. The 


United States, 128 F. Supp. 408 (Ct. 
Cl. Feb. 8, 1955): temporary taking 
by Navy of tuna boats in Panama 
Canal to prevent capture by enemy 
with subsequent benefit to enemy; 
exercise of sovereign powers not con- 
stituting appropriation of property 
for public use and therefor no com- 
pensation due. 

Fromer v. Fromer, 138 N.Y.S. 2d 883 
(Sup. Ct. March 30, 1955): no in- 
junction in wife’s separation proceed- 
ings in New York to restrain prosecu- 
tion of Mexican proceeding which 
would not be entitled to recognition. 

Foster v. Reiss, 112 A. 2d 553 (N.J. 
March 7, 1955): doctrine of donatio 
causa mortis under Roman and 
English law. 

Gonzalez, Estate of, 133 N.Y.L.J. June 
21, 1955, 6 col. 1 (Surr. Ct.): destruc- 
tion of court records during liberation 
of Manila from Japanese occupation. 

Granville-Smith v. Granville-Smith, 75 
S. Ct. 553 (U. S. Supreme Ct. April 
11, 1955): invalidity of 1953 enact- 
ment of Virgin Islands Divorce Law 
(six weeks’ presence as prima facie 
evidence of domicile) as beyond power 
of Legislative Assembly under Organic 
Act of 1936. 

Grattan v. Societa per Azzioni Cotonificio 
Cantoni, 140 N.Y.S. 2d 154 (App. 
Div. ist Dept. May 10, 1955): ex- 


amination before trial of Italian 
corporation located abroad. 
Greenberg, Matter of, 133 N.Y.L.J. 


April 14, 1955, 10 col. 7 (Surr. Ct.): 
adoption of child previously in pos- 
session of Aux Israelites Victimes de 
la Guerre of Brussels, Belgium. 

Grolupsi , Matter of O., 133 N.Y.L.J. 
June 28, 1955, 8 col. 2 (Surr. Ct.): 
shares of nationals and residents of 
Poland to be deposited with City 
Treasurer. 

Groth, Matter of, 133 N.Y.L.J. June 24, 
1955, 8 col. 3 (Surr. Ct.): deposit of 
shares of distributees residents of 
the Soviet Zone of Germany pursuant 
to Sec. 269 Surr. Court’s Act. 

Gruttemeyer v. Gruttemeyer, 133 N.Y.L.J. 
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June 1, 1955, 10 col. 2: effect of 
Canadian separation decree. 

Guinness’ Trust, In re, 138 N.Y.S. 2d 
172 (Sup. Ct. Feb. 7, 1955): trustee’s 
authority to invade principal to dis- 
charge taxes assessed against settlor’s 
widow, a British subject domiciled in 
England. 

Hansen v. Brownell, Civ. Action No. 
1584-53, D. Col. May 23, 1955: 
“enemy taint” of British subject 
broadcasting in Germany during war, 
who was resident of France at time of 
seizure of his American assets (June 
26, 1951); 132 F. Supp. 47. 

Haroco Co. v. Sahim, 133 N.Y.L.J. 
June 13, 1955, 7 col. 7 (Sup. Ct.): 
delivery of camel hair in seaport in 
Iran. 

Hearst v. Hearst, 133 N.Y.L.J. June 23, 
1955, 4 col. 8: no jurisdiction of First 
Civil Court of Bravos District, 
Chihuahua, Mexico, to issue annul- 
ment of marriage; service not made in 
accordance with Mexican law; due 
process under art. 14 and 16 of Con- 
stitution of Mexican Republic. 

Hekor Investment Holding Co., Lid. »v. 
E. F. Hutton & Co., 133 N.Y.L.J. 
June 13, 1955, 7 col. 1: action by 
Canadian corporation the sole stock- 
holder of which was Raymond Pa- 
tenotre, a citizen and resident of 
France until his death in 1951; French 
law as to the devolution of stock and 
guardianship of infants. 

Hellyer v. Nippon Yesen Kaisya, 130 F, 
Supp. 209 (S.D,N.Y. March 31, 1955): 
statute of limitations on claim against 
Japanese corporation for non-de- 
livery of tea from Japan to San 
Francisco. 

Iannone v. Radory Construction Corpora- 
tion, 285 App. Div. 751, 141 N. Y. S. 
2d 311 (3rd Dept. May 11, 1955): 
‘less favorable treatment’ to non- 
resident Italian dependents under art. 
17 N. Y. Workmen’s Compensation 
Law violative of Commercial Treaty 
with Italy (63 Stat. 2255). 

Iglesias Costas v. Secretary of Finance, 
220 F. 2d 651 (1st Cir. March 30, 


1955): Puerto Rican income tax laws 
with respect to subsidy payments to 
sugarcane growers in Puerto Rico, 

Importadores Sanchez Loret De Mola, 
S. A. v. Commercial Union of America 
Corp., 133 N.Y.L.J. April 11, 1955, 6 
col. 14: examination before trial of 
Cuban corporation which invoked 
N. Y. court “as its forum”’. 

Impoco v. Lauro, 16 F.R.D. 522 (D. 
Mass Jan. 5, 1955): no service of 
process against owner of steamship, 
citizen and resident of Italy, for in- 
juries of passenger on S.S. Roma. 

Janas v. Wagstaff, 133 N.Y.L.J. June 27, 
1955 4 col. 5: no bar of action by 
judgment of Canadian court which 
had no personai jurisdiction. 

Juneau Spruce Corp. v. International 
Longshoremen’s & Warehousemen’s 
Union, 128 F. Supp. 697 (D. Hawaii 
March 1, 1955): law of Hawaii deter- 
mining procedural rights of judgment 
creditor relating to execution. 

Kelekian, Matter of, 133 N.Y.L.J. June 
17, 1955, 7 col. 4: French law on war 
damage indemnity to be treated as 
real property. 

Kermath Manufacturing Company 2. 
Brownell, 23 U. S. Law Week 2634 
(6th Cir. June 7, 1955): no defense of 
illegality of transaction resulting in 
Japanese distributor’s favorable credit 
balance with American manufacturer 
who participated in violation of 
Japan foreign exchange regulations 
(debt claim procedure of vested 
Japanese assets); 222 F. 2d 577. 

Lago Oil & Transport Co. v. United 
States, 133 N.Y.L.J. June 2, 1955, 1 
col. 1 (U. S. Ct. App. 2d Cir. Jan. 17, 
1955): English cases recognizing ship- 
agent’s claim for rendering salvage 
services. 

Lang, Matter of, dec’d, 133 N.Y.L.J. 
April 7, 1955, 9 col. 4 (Surr. Ct.): 
certificates of identification issued by 
executive committee of council of 
Hungarian village. 

Ladin v. Ladin, 133 N.Y.L.J. April 26, 
1955, 7 col. 2: taxation by Union of 
South Africa of ultimate recipient of 
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all income having source within 
South Africa, regardless of nationality 
or actual residence. 

Ladue & Co. v. Brownell, 220 F. 2d 468 
(7th Cir. March 18, 1955): vesting in 
1946 of securities owned by unknown 
German nationals; effect of Joint 
Resolution of Oct. 19, 1951 declaring 
end of war with Germany. 

Langer v. Wiehl, 133 N.Y.L.J. May 10, 
1955, 12 col. 6: service of process (for 
personal jurisdiction) upon dual na- 
tional residing in Germany. 

Larsen v. Commissioner of Internal 
Revenue, 23 Tax Court No. 79 (Tax 
Court Jan. 7, 1955): bona fide resi- 
dence in Saudi Arabia. 

Lee Dong Sep v. Dulles, 220 F. 2d 264 
(2d Cir. March 10, 1955): admissibility 
of testimony given in hearing in 
Hong Kong on application for certifi- 
cate of identification; reproduction of 
records of Registration of Persons 
Office in Hong Kong. 

Leitz, Ex parte E. Leitz, Inc., 105 U. S. 
Patent Quarterly 480 (Com. Pat. 
June 9, 1955): American distributor 
of German goods does not acquire 
any rights in trademark, so as to 
register such mark; no application of 
Art. 9, International Convention of 
1883. 

Leitz, Ex parte E. Leitz, Inc., 105 U. S. 
Patent Quarterly 481 (Com. Pat. 
June 9, 1955): goodwill symbolized 
by trademark owned by German did 
not have situs in U. S.; effect of vest- 
ing of German’s interest in trademark 
by Alien Property Custodian. 

Mangrelli v. Italian Line, 133 N.Y.L.J. 
June 24, 1955, 7 col. 1: damages for 
injuries sustained while a passenger 
aboard S.S. Vulcania from Naples to 
New York; art. 1341 and 1342 Italian 
Civil Code; judicial notice of foreign 
law; one year statute of limitations. 

Manley v. Canterbury Corp., 17 F.R.D. 
234 (D. Del. Feb. 10, 1955): taxation 
of costs for plaintiff, a lawyer residing 
in Paris, France. 

Martinez v. Maverick County Water 
Control and Improvement Dist. No. 1, 


219 F. 2d 666 (5th Cir. Feb. 18, 1955): 
class suit on water rights along Rio 
Grande River; Treaty between U. S. 
and Mexico of 1944, 59 Stat. 1219. 

Mastercrafters Clock & Radio Co. 2. 
Vacheron &  Constantin-Le-Coultre 
Watches, 221 F. 2d 464 (2d Cir. 
March 31, 1955): unfair competition 
in American manufacturer’s conduct 
by copying “luxury” design of im- 
ported Swiss clocks; intervention of 
Swiss corporation engaged in selling 
Swiss-manufactured watches. 

Menken v. Fluor Corp., 133 N.Y.L.J. 
June 15, 1955, 9 col. 3: benefits under 
employment contract to be performed 
in Saudi Arabia. 

Meyrowitz, Estate of Ernest duP., 133 
N.Y.L.J. May 5, 1955, 7 col. 4 (Surr. 
Ct.): no proof of French and English 
law that executor acting in New 
York and holding title to shares of 
stock, may not receive dividends on 
such stock from French and English 
corporations. 

MacPherson v. MacPherson, 207 Misc. 
662, 140 N.Y.S. 2d 55 (Sup. Ct. 
April 15, 1955): invalidity of Mexican 
divorce for lack of jurisdiction over 
wife. 

Mermelstein, Matter of Sol, dec’d., 133 
N.Y.L.J. April 12, 1955 12 col. 3 
(Surr. Ct.): deposition taken in 
German beiore U. S. Vice-Consul at 
Tel-Aviv, Israel, the latter acting as 
interpreter. 

Mow v. Republic of China, 220 F. 2d 811 
(D. Col. Cir. Feb. 21, 1955): dispute 
over moneys allegedly in trust of 
former director of Chinese Air Force 
in the United States; effect of con- 
finement of plaintiff in Mexican jail 
awaiting extradition to Formosa 
(meanwhile denied by Mexican au- 
thorities) on prosecution of appeal 
procedure in U. S. 

Nelthropp, Estate of Henry Bremley, 
dec’d, 129 F. Supp. 609 (D. Virgin 
Islands March 18, 1955): status of 
illegitimate children under Virgin 
Islands law (Bill No. 9 of 1949). 

Newtown Jackson Co. v. Barclays Bank, 
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133 N.Y.L.J. March 31, 1955, 14 col. 
2; March 3, 1955, 14 col. 7: law of 
Nigeria whether statutory or common 
law. 

M/V Nonsuco, Inc. v. Commissioner of 
Internal Revenue, 23 T.C. No. 43 
(Tax Court Nov. 26, 1954): Philip- 
pine law (Act No. 637) as to earnings 
derived from operations of ships 
documented under law of U. S. (Phil- 
ippine coastwise trade); application of 
terms ‘possession’? and ‘“‘foreign 
country” to the Philippines prior to 
their Independence in 1946. 

Overseas Raw Materials Corp. v. Coster, 
139 N.Y.S. 2d 718 (App. Div. 1st 
Dept. April 12, 1955): alleged il- 
legality of incorporators’ agreement 
regarding Panamanian corporation in 
respect to controlling discretion of 
board of directors. 

Paduano v. Yamashita Kisen Kabushiki 
Kaisha, 221 F. 2d 615 (2d Cir. April 
5, 1955): injuries sustained by Italian 
citizen in unloading the Yamashita 
Maru; relief available only under 
general maritime law. 

Pasos v. Pan American World Airways, 
Civ. No. 33-273 (S.D.N.Y. June 7, 
1954): acts of government of Nica- 
ragua in delegating powers of adminis- 
tration of real property in Nicaragua 
not to be examined by American 
court. 

Pilcher v. Dezso, 78 So. 2d 306 (Alabama 
March 10, 1955): distribution of pro- 
ceeds of sale of realty through ex- 
ecutor of deceased to be denied to 
next of kin residents of Hungary 
which was engaged in a “cold war” 
with the United States; however, 
establishment of Hungarian’s title to 
realty to be allowed. 

Provoo, Petition of, 17 F.R.D. 183 
(D. Maryland March 14, 1955): 
treasonable conduct from 1942 to 
1945 in Philippine Islands, Formosa, 
and Japan. 

Putty v. United States, 220 F. 2d 473 
(9th Cir. March 10, 1955): invalidity 
of 1953 amendment of Organic Act of 
unincorporated territory of Guam by 
reason of bill of attainder. 


Rashap v. Brownell, Civ. 14259 (E.D, 
N.Y. May 2, 1955): family founda- 
tion (Aramo-Stiftung) under laws of 
the Principality of Liechtenstein as 
owner of assets vested in the United 
States. 

Renjes, Matter of Trust Estate, Equity 
No. 1953, First Cir. Ct. Territory of 
Hawaii, May 24, 1955: disallowance 
of intervention by German beneficiary 
whose interest in trust estate was 
vested by Alien Property Custodian, 

Republic of India (India Supply Mis- 
sion) v. D. C. Andrews & Co., 133 
N.Y.L.J. April 4, 1955, 6 col. 8: legal 
capacity to sue; Mission an instru- 
mentality of Republic of India. 

Rudnick v. Rudnick, 131 A.C.A. 335 
280 P. 2d 96 (Cal. App. March 2, 
1955): experts’ testimony on_ in- 
validity of Mexican divorce decree 
under Mexican law (p. 343, 101). 

Salamon v. Koninklijke Luchivaart Maat- 
schappij, N. V. (Royal Dutch Air- 
lines), 133 N.Y.L.J. April 1, 1955, 7 
col. 1: application of Warsaw Conven- 
tion of 1929, an ‘International Code 
of Law’. 

Schotter, Matter of Marjorie M., dec’d, 
133. N.Y-L.J.. June 2, 1955, 5. col. 7: 
execution of notarial will in ac- 
cordance with art. 843, 844, 1208 of 
the Civil Code of the Province of 
Quebec, Canada. 

Shapiro, Estate of Charles, 133 N.Y.L.J. 
April 21, 1955, 8 col. 4 (Surr. Ct.): 
bequest in commemoration of death 
of Jewish people in European con- 
centration camps intended to be used 
in connection with the “Forest of the 
Six Million” planted in Judea, Israel. 

Siciliano v. American Pacific Dairy 
Products, 129 F. Supp. 76 (D. Guam 
March 2, 1955): partnership provi- 
sions of art. 2432 of Civil Code of 
Guam, taken from California Code, to 
be interpreted in light of California 
decisions. 

Slaff v. Commissioner of Internal Revenue, 
220 F. 2d 65 (9th Cir. March 4, 1955): 
citizen in service of American Red 
Cross overseas not bona fide resident 
of foreign countries. 


’ 
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Tordiff v. Bank Line, 127 F. Supp. 945 
(E.D. Louisiana, Dec. 30, 1954): no 
relegation of widow to the courts of 
Great Britain for injuries sustained 
by husband as ship repairman on 
English steamship at dock in Louisi- 
ana. 

Terada v. Dulles, 121 F. Supp. 6 (D. 
Hawaii May 19, 1954): voting of 
Hawaii-born Japanese in Japan not 
amounting to expatriation. See Notes, 
30 N.Y.U.L.REV. 720 (1955); 40 
CORNELL L.Q. 365 (1955); 23 
GEO WASH.L.REV. 772 (1955). 

Travelers Ins. Company v. Donovan, 221 
F. 2d 886 (D.C. Circ. April 21, 1955): 
workmen’s compensation to employee 
who contracted tuberculosis at U. S. 
Army Base in Kyoto, Japan; evidence 
of disease rate in Japan. 

Transamerican Mercantile Corporation v. 
The Western Union Telegraph Co., 133 
N.Y.L.J.. May 12, 1955, 8 col. 3: 
negotiations with Ministry of French 
Navy for purchase of scrap of battle- 
ship Strasbourg at French Naval 
Base at Toulon, France; negligence in 
transmission and delivery of cable- 
grams. 

Torres v. Walsh, 221 F. 2d 319 (2d Cir. 
April 13, 1955): effect of agreement in 
admiralty action to appear in District 
Court of Puerto Rico. 

Uebersee Finanz-Korporation, A. G. and 
Fritz von Opel v. Brownell, Civ. Act. 
No. 26-453 (D.C. Circ. June 17, 
1955): effect, under German law, of 
usufruct agreement; control of shares 
of Swiss holding corporation by usu- 
fructuary Germans; seizure of Ameri- 
can securities owned by Swiss “enemy 
tainted” corporation. 

United Distillers of America v. The T/S 
Ionian Pioneer, (E.D. Louisiana April 
27, 1955): damage to Greek-owned 
ship of Panamanian flag in hurricane 
in Dominican waters. 

United States v. Bussoz, 218 F. 2d 683 
(9th Cir. Jan. 15, 1955): erroneous 
determination of France’s status in 
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World War II as a neutral country 
cannot be reviewed in naturalization 
proceedings by French national who 
obtained relief from military service. 

United States v. Shaughnessy, 219 F. 2d 
249 (2d Cir. Jan. 21, 1955): commis- 
sion of crime (burglary) in Portugal 
involving moral turpitude; evidence 
by extracts from records on file in the 
Archives of the Criminal Register of 
the District of Ovar, Portugal. 

United States v. Tito Campanella Societa 
di Navigazione, 217 F. 2d 751 (4th 
Cir. Dec. 23, 1954): application of 
forfeiture provision of Shipping Act of 
1916, as amended, to sale by U. S. 
Maritime Commission of vessel to 
Greek citizen. 

Wasch v. Acoma Co., Inc., 132 N.Y.L.J. 
Dec. 2, 1954, 7 col. 1: legal status of 
business entity (Balcom Trading 
Company) located in Japan and in 
Republic of Korea. 

Weiner v. Pennsylvania Railroad Com- 
pany, 127 F. Supp. 857 (D. Pa. Sept. 
27, 1954): admiralty jurisdiction to 
recover damages in pier fire for resi- 
dents of Scotland and Canada also 
against British shipowner. 

Wennerholm v. Thiberg, 206 Misc. 755, 
135 N.Y.S. 2d 19 (Sup. Ct. Sept. 27, 
1954): delay in making application for 
taking depositions in Denmark by 
written interrogatories. 

Wiener, Matter of Napoleon J., dec’d, 
133 N.Y.L.J. Feb. 9, 1955, 12 col. 8 
(Surr. Ct.): proof of Argentine law on 
execution in Argentina of holographic 
testament; exemplified copy of Ar- 
gentine records. 

Wunderlich v. Netherlands Insurance Co., 
125 F. Supp. 877 (S.D. N.Y. Nov. 19, 
1954): damage on insured vessel en 
route from Belize, Honduras, to 
Galveston, Texas. 

Zach Metal Co. v. Gibbon, 133 N.Y.L.J. 
Mar. 28, 1955, 7 col. 5: issuance in 
London of Lloyd’s Cargo Policy and 
London Institute Policy. 
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Gorta, G.' I Contratto. Problemi fondamentali trattati con il metodo compara- 
tivo e casistico. (The Contract. Fundamental Problems Treated Compara- 
tively and by the Case Method). Vol. I. Lineamenti generali. (General 
Exposition); Vol. II. Casistica e problemi. (Cases and Problems). Milano: 
Dott. Antonio Giuffré, 1955. Pp. xiv, 533; xv, 663. 

This is a book of unusual character and extraordinary significance. Even 
the outward appearance of the second volume is unusual. It is a casebook, as 
far as this reviewer can see, the first casebook ever published in a Civil Law 
country. As a casebook, it presents the features of the best of modern American 
casebooks. There are not only cases, but extensive annotations of the author’s 
and challenging questions. Contrary to an American casebook, the volume 
does not, however, stand alone and by itself, but it is the second half of a 
more comprehensive work, of which the first volume constitutes the systematic 
exposition of the theme. This theme is not the presentation of the total field 
of the law of contracts, but the incisive investigation of a narrow problem, 
which is treated monographically, in minute detail and, best of all, as a prob- 
lem of comparative law. The problem chosen is one of the most crucial in the 
entire field of law. It has invited comparative law treatment before, but Pro- 
fessor Gorla’s investigation cuts more deeply than any other. The methods 
by which the actionability of promises is respectively determined in the Com- 
mon Law and the Civil Law have been compared repeatedly, and most of the 
investigators, especially those of Common Law provenience, have come to 
regard the Civil Law approach as superior to that of the Common Law. Usually 
it is taken for granted that in the Civil Law every contractual promise ser- 
iously meant and accepted is enforceable by the courts, while in the Common 
Law actionability depends upon the presence of the additional requirement of 
consideration. We are widely inclined to regard this requirement as a survival 
from a primitive stage of legal development, which, by virtue of precedent, 
has been dragged into an age which it no longer fits. By efforts which easily 
appear to be strained, consideration has been found to serve a good many 
useful purposes, but by and large it seems that the doctrine of consideration 
is not one of those of which Common Law observers are particularly proud. 
It will thus come as a refreshing surprise that in the most elaborate investiga- 
tion of the problem which has ever been undertaken, Professor Gorla finds 
great merit in the Common Law approach, and our surprise increases when 
he undertakes to refute the notion that in the Civil Law every promise seriously 
meant and accepted is legally enforceable. As a matter of fact, one might even 
obtain the impression that the scope of promises which are legally enforceable 
is larger in the Common Law than in the Civil Law. The numerous types of 


1 Professor of Private Law at the University of Pavia, Italy, and Professor of Comparative 
Private Law at the University of Alexandria, Egypt. 
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undertakings presented by Gorla in the case volume of his work certainly go 
far to indicate that the scope of undertakings legally unenforceable in the 
Civil Law is larger than it is commonly assumed to be. It is generally recog- 
nized, of course, that there are undertakings which are not enforced by the 
courts, such as the invitation to a dinner party, or an appointment to under- 
take an outing, or a vow to go to church every Sunday. It has not been easy, 
however, to define in precise terms the line of demarcation between the spheres 
of legally enforceable and unenforceable words of promissory appearance. The 
test of the promisor’s intention to be legally bound is unsatisfactory because 
in those situations which give rise to dispute people rarely consider the legal 
consequences of their words. The proposition that promises dealing with 
matters of a merely social rather than legal character is meaningless. Where 
is then the test of legal enforceability? In the Common Law this test is pri- 
marily supplied by the presence or absence of consideration, provided that 
term is understood sufficiently broadly to include such situations as promis- 
sory estoppel, charitable subscription, and nominal consideration. But what 
is the test in the Civil Law? It is Professor Gorla’s thesis that there exists a 
test, but that it cannot be defined by any one single concept but only by a set 
of maxims which, like Common Law consideration, have originated in history 
rather than in any one single, rational principle. 

In Roman law, it will be remembered, a promise was not actionable unless 
it fitted in with one of the established categories of contractus realis, consen- 
sualis, verbalis, or literalis. Of the last named little is known, and in the his- 
torical development it has played no role. Consensual contracts, i.e. contracts 
which resulted in actionability of the parties’ mutual promises through the 
sheer fact of their conclusion, were the type situations of daily business life, 
viz. emptio venditio (sale), locatio conductio rei (lease), operarum (contract for 
services) and operis (undertaking by a “contractor”), sociefas (partnership) 
and mandatum (agency). The “real” contracts, which by and large correspond 
to the type forms of bailment and loan, did not engender a right of action until 
possession of the res had passed from the bailor or lender to the bailee or bor- 
rower. While each of these contracts was characterized by its typical situation 
of fact, the verbal contract was characterized by the special solemnity of its 
form, the stipulatio, which, like the seal in England, could be utilized for trans- 
actions of every conceivable kind. In the post-classical stage of Roman law, 
actionability was also recognized for all those atypical “innominate” contracts 
in which one party had executed his part so as to induce the other party to 
perform the latter’s part of the bargain. If an agreement would neither fit in 
with any one of the type situations nor be expressed in the solemn form of the 
stipulatio, it was a “nudum pactum” and legally unenforceable. If it did, how- 
ever, so fit in, it was a “clothed” or ‘“‘vested” agreement and actionable. Vesti- 
mentum or, as it was later called, causa, was thus the test of legal enforceability. 
Vestimentum was not a uniform concept, however, but was the generic term 
which was used to indicate that one of the several possible elements of typicity 
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or form which had to be present in order to produce actionability for the parties’ 
agreement. The number of factual elements which could serve as a vestimentum 
or causa increased in later development. Canonist lawyers began to enforce, not 
as it is sometimes said, all, but at least those promises the breach of which would 
constitute the violation of a serious duty of conscience. The denunciatio evan- 
gelica, which was developed for the purpose by the ecclesiastical courts as the 
procedural device, has recently been described by Professor Helmut Coing of 
Frankfurt as the model of the equity jurisdiction of the English chancellors? 
Continuing upon such bases, the jurists of the school of rational natural law 
developed the postulate that all promises seriously meant ought to be legally 
enforced, which, through the mediation of Domat and Pothier, became in- 
fluential in the making of the Napoleonic and the other Civil Law codes. Such, 
at least, is the view commonly held. That both the historical development and 
the present situation are more complex, is shown in the first three hundred 
pages of Professor Gorla’s book. 

The first point stressed by the author is that one has to treat separately the 
promise to give some thing and the promise to do or not to do some act. The 
gratuitous promise to give some thing or money constitutes the promise of a 
donation, which is not valid under any one of the Civil Law codes unless it 
has been recorded as a public instrument. The informal promise of a donation 
is thus not enforceable; the formality of public recordation is the vestimentum, 
and the alleged principle that mere consent creates a binding contract suffers 
an exception of considerable scope. How broad it is, is difficult, however, to 
state with precision. Indeed, the indefiniteness of the term “gratuitous” is 
regarded by Gorla as one of the major disadvantages of the Civil Law in com- 
parison to the more clearly definable Common Law concept of lack of considera- 
tion. 

In current definitions of donation, the element stressed is that of liberality. 
However, Gorla properly points at the rareness of the gift which is prompted 
by no motive other than that of bestowing a benefit upon the donee. Difficulties 
exist in particular with respect to the so-called remuneratory donation, the 
donation made upon a moral consideration, and the donation subject to a charge 
or condition (“I promise to pay you $1,000 if you abstain from smoking for 
one year”). In the Common Law, these cases are easy to deal with. It is regarded 
as settled that neither a past nor a moral consideration suffices to render a 
promise actionable. On the other hand, any detriment to the promisee, pro- 
vided it has been bargained for, constitutes a valid consideration, even though 
it may be a mere condition rather than an obligation undertaken by the 
promisee, and without regard to its objective economic value. In the Civil Law, 
on the other hand, such a promise as that of an uncle to pay his nephew 


2 “English equity and the denunciatio evangelica of the canon law,” (1955) 71 L.Q. Rev. 223. 
I avail myself of this opportunity to invite the reader’s attention to this important article. 
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$1,000 if he abstain from smoking for a year is a donation, and a donation 
may also be constituted by the gift of a tract of land subject to the charge that 
the donee keep it open to the public at certain times. When does such a trans- 
action constitute a donation, the promise of which requires public recordation, 
and when does it not? A number of “‘theories” have been developed in which the 
test is sought to be defined either along some objective lines or in accordance 
with the intention of the parties. The courts in France and Germany, but not 
so much in Italy, have exhibited a tendency to define donation narrowly, and 
thus to broaden the scope of those promises to give which are enforceable with- 
out public recordation. Upon grounds of history, policy, and comparison with 
Common Law developments, Gorla seeks to define the test in terms of typicity. 
Transactions constituting a typical exchange of economic values are actionable 
as such. Their typicity constitutes the vestimentum which renders the pactum 
actionable. Where, however, the giving by one party of something of economic 
value is combined with the achievement of a benefit of a kind other than 
economic, or with a non-economic detriment to the promisee, the transaction is 
non-typical and the promisor and his family must be protected against the 
danger of being bound by a promise improvidently made, unless the promise 
has been prompted by a cause objectively appearing to be sufficient to justify 
the promise (cause suffisante). 

Even more troublesome is the transaction in which one promises “gratui- 
tously”’ not to give something but to do, or refrain from doing, an act other than 
that of giving money or making a transfer of a property interest. It iselementary 
learning that in both Roman Law and Civil Law the mandate is an actionable 
contract. If A promises B that, without compensation, he will take care of the 
taking out of insurance on B’s ship, A is liable for the harm which B may suffer 
from A’s failure to carry out his undertaking. Such, at least, is the official 
theory, but it must be read in conjunction with the other principle that a per- 
son’s words indicating his willingness gratuitously to do some favor for another 
do not give rise to an action for non-feasance if under the circumstances they 
were no more than expressions of politeness or social phrase. Again, we should 
like to have a test by which we can separate the legally binding mandate, the 
gratuitous promise of the temporary use of a piece of land, a room, a book, 
or some other thing, and the promise of a future loan of money without interest, 
from the non-actionable expression of mere words of courtesy, boasting, or 
busybodiness. Again, Gorla regards the Common Law tests of consideration 
and promissory estoppel as clearer than, and thus apparently preferable to, 
those varying attempts which have been tried in the Civil Law. Inspired by 
the Common Law emphasis upon reliance, he tries to define those situations 
in which reliance by the “promisee”’ is justified and in which actionability is 
thus indicated, and again he believes that he finds several kinds of vestimenta 
which must be present together with the pactum in order to transform it from 
a non-actionable pactum nudum into an enforceable pactum vestitutum. The 
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vestimentum can be either typicity of the transaction, which is said to exist 
when the promise of the performance of an act of objectively appreciable 
economic value is given for something which also represents an objectively 
appreciable objective value. Otherwise the promisor’s promise must have been 
induced by a cause objectively appearing to be “reasonable” (cause raisonable) 
and the circumstances must be such as to give “just cause” (cause juste) to the 
legal order to enforce the promise. No such just cause is said to exist where one 
party’s promise to do an act of economic value is combined with an undertaking 
of the promisee the economic value of which is in striking disproportion to the 
promise. 

As stated here, Gorla’s tests may sound at least as vague as those criticized 
by him. However, the broad terms are made more concrete in extensive discu:- 
sions, which are based consistently upon case observation and Common Law 
experience. Irrespective of whether or not Civilians will agree with Gorla’s 
tests and categories, the Common Law reader will be stimulated by the way 
in which they are developed and presented. He will also be fascinated by Gorla’s 
refutation of a theory which has been developed in Europe under the impact of 
ideas of socialism and economic planning. According to this “socio-economic 
theory of contract,” promises are to be enforced not in order to satisfy the 
private interest of individuals but in order to promote the socio-economic 
interests of the community, so that the extent of this collective interest de- 
termines the extent to which contractual promises are to be enforced. Insights 
into both the theory and practice of contract law will be gained from Gorla’s 
discussion of the use of penalty clauses as a special kind of vestimentum of 
promises, from his admirably clear presentation of the tortured topic of ‘‘cause,” 
the various uses to which this unfortunately chosen term has been put in French 
and Italian law, and the acutely observed, superbly accurate, and sympathetic 
presentation of the Common Law doctrine of consideration, its history, and 
its present developments in both England and the United States. But the high 
point for the Common Law reader will be constituted by the cases of the second 
volume. Even among the English and American cases, the reader will find a 
good many which do not appear in our casebooks, but which are apt to bring 
into focus significant aspects of our law. The greatest fascination will be felt, 
however, upon studying the cases from France and Italy. They present a view 
of the Civil Law in action, as has never been available in any printed book so 
far. 

Perhaps the cases could have been integrated with the text more closely. In 
the text volume not all of the cases are expressly referred to, and those refer- 
ences which are made are only to the name of the case but not to the page, 
so that it is necessary every time to consult the index. The reader might have 
been spared this intermediate step. The Civil Law cases are taken exclusively 
from Italy and France, and in the text part only scarce attention is paid to the 
laws of Germany and Switzerland. In the doctrinal writings of these countries 
ideas may be found which cannot be neglected in a comprehensive inquiry into 
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the bases of contracts law. These countries also have produced cases of con- 
siderable pedagogical value.* 

Professor Gorla bas written his book for European readers and particularly, 
it seems, for his students in Italy and Egypt. Apart from the French cases, 
which are reported in the original, the language of the book is Italian. Not 
many Common Law students will thus be able to read it. The book is too 
important, however, to be allowed to remain unknown. It can serve us here not 
only as a superb monograph of comparative law and a unique teaching tool, 
but also as a highly useful contribution to our present attempts to reform 
consideration and its concomitants. If, as is fervently hoped, an English transla- 
tion is made, some of the present chapters might be condensed to make room 
for a more extensive treatment of the German and French variants of the Civil 
Law, and also for some discussion of the laws of the Scandinavian countries. 
These laws, although they have not remained completely untouched by Civilian 
learning, have to a considerable extent maintained and developed an approach 
in which the binding force of a promise (Jéfte) is based not upon any mysterious 
force of the will or consent, but upon the creation of reliance in another party. 
Notions which are still at work in the Common Law, but have been obscured by 
the intrusion of contractus ideas of Civilian origin, seem to have been preserved 
more purely in the Scandinavian countries, outside of which, however, they 
are all but unknown. In a fully comprehensive investigation of contract, they 
should not be neglected, just as it might also be instructive to learn about the 
treatment of the problem in the religiously determined laws of the East. To 
inspire such desires is one of the merits of Professor Gorla’s work, which is 
certainly the most comprehensive, most deeply cutting, and most fascinating 
book so far available in the field and, in consequence, a model of comparative 
law method and presentation. 

MAX RHEINSTEIN* 


3 When I had to select for my own teaching of comparative law a topic which would simul- 
taneously be apt to illustrate the typical differences between Common Law and Civil Law 
methods of thought, sufficiently important for its own sake to justify the use of the little 
time available for the course, and of conveniently limited scope, I chose the very same topic 
on which Professor Gorla has written this book. For use by the students of the course I col- 
lected and translated, together with a few French and Italian materials, a set of German and 
Swiss cases. 

‘Egyptian law is frequently considered in the text. 

* Board of Editors. 


Decrovx, P. De l’A pplication des Lois Nationales au Maroc. Paris: Librairie Gé- 

nérale de Droit et de Jurisprudence, 1955. Pp. 192. 

As a result of the World Court decision of 1952 in the Case Concerning Rights 
of Nationals of the United States of America in Morocco (I.C.J. Reports 1952, 
p. 176) confining our consular jurisdiction in the French Zone of the Protectorate 
of Morocco to suits between American nationals (and American protégés), 
our citizens have become subject to the jurisdiction of the French courts of 
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the French Zone established to administer justice to non-Moroccans. The 
administration of justice by these courts is therefore of direct interest to this 
country. Because of the growing number of Americans residing in Morocco 
this interest is not negligible. 

The statutory law of the French protectorate on private international law, 
the Dahir of 1913 on the Civil Status of Frenchmen and Foreigners, provides 
in Article 3 that the status of Frenchmen and foreigners shall be governed by 
their national law. Professor Decroux, of the Institute of Advanced Moroccan 
Studies at Rabat, an authority on Moroccan private international law, deals 
in the book under review with the application of the rule of Article 3 by the 
French courts of the Protectorate and the Court of Cassation in Paris as the 
court of last resort. Case law and literature are fully covered by the author in 
the easily readable essay. 

The reader will learn that, while in France, asis well known, the application of 
the national law of the foreigner to questions of his status is substantially 
curtailed by recourse to the public policy of the forum, often leading to applica- 
tion of French law, the French courts in the Protectorate of Morocco apply the 
national law without any such public policy limitation. A public policy of the 
forum is indeed nonexistent, generally speaking, in view of the absence of Pro- 
tectorate legislation on status. Similarly, the application or applicability of 
renvoi as in the courts in France becomes doubtful for the same reasons. 
And the problems of characterization present themselves in a special way. The 
discussion of these special features in the application of the national law to 
status in the French Zone of Morocco fills a major part of the work. 

The author shows that the application of the national law by the French 
courts of the Zone, is on a full equality basis for Frenchmen and foreigners. 
Foreigners are put at a disadvantage, however, by the practice of the Court of 
Cassation not to accept for review appeals based on violation of the national 
law when the national law applied is other than French law. For the Court the 
foreign national law is a “fact” and thus not reviewable under the rules govern- 
ing appeals to the Supreme Court. The author and Professor Jacques Maury 
in his preface to the book consider this view erroneous. Indeed, the foreign law 
is as much “law” as is the French law when it becomes applicable under Article 
3 of the Dahir of 1913. Refusal in the case of foreigners to review alleged viola- 
tions of the national law applied is in disregard of the international obligations 
accepted by France and expressed in the Dahir to secure in the French zone of 
the Protectorate equal treatment to Frenchmen and foreigners. 

Conflicts specialists will find the study of the Moroccan conflicts law on 
status, ably presented by the author, rewarding. The lack of any study in 
English of the law governing conflicts of laws in the three zones of the Protec- 
torate of Morocco is not compatible any longer with our practical and scholarly 
interests. 

KURT H. NADELMANN* 


* Board of Editors. 
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DoroGut, E. Grounds for Divorce in European Countries. New York: Research 

Division of the New School for Social Research, 1955. Pp. 51. 

The problems relating to the dissolution of marriages have been a matter of 
debate and discussion for centuries. As Hans Staudinger, Dean of the Graduate 
Faculty of the New School correctly states in the preface, these problems are 
timely in all periods and places, but they become especially significant when 
there is a movement in public opinion toward a reconsideration of such laws. 
Such reconsideration is a constant topic of legislation in several countries and 
states; to quote the nearest example at the present time, in the State of New 
York. 

Professor Doroghi’s book is a condensed comparative review of the grounds for 
divorce in present-day Europe, including the Soviet Union and its satellites. 
It is the first work published in English since F. R. Coudert’s Marriage and 
Divorce Laws in Europe (1893) and H. Ringrose’s Marriage Laws of the World 
(1924) that has attempted to survey the divorce legislation of all the European 
countries. 

It discusses only the grounds of the dissolution of valid marriages. It neither 
deals with annulment of marriages, nor considers in detail separation from bed 
and board, except as a temporary solution, leading eventually to divorce. 

The author first reviews the evolution of the laws of divorce. This evolution 
is influenced by public opinion to maintain the family as a basic unit of society 
and the state. It is interesting to note that France has changed its divorce 
laws seven times since 1789, and Germany three times since 1900. As far as 
England is concerned, the author quotes William Latey as mentioning no less 
than 101 statutes relating to the law of marriage between 1535 and 1951. 

To provide a historical background, Professor Doroghi surveys the basic 
differences between the Catholic and Eastern Churches and the Reformation, 
and also the first decisive break with the rule of Canon Law, caused by the 
French Revolution and the Napoleonic codification. 

Discussing the trend towards liberalization of divorce laws, the author indi- 
cates that the needs of everyday life are frequently in conflict with too strict 
rules of law, which lead to the search for methods to escape the rigidity of rules. 
Change of residence, and even change of nationality, are among the most com- 
mon means to attain the benefit of more liberal laws. 

In his survey of the current grounds for divorce in Western Europe the author 
gives particular attention to the most important grounds, like adultery, bigamy, 
desertion, cruelty, and mutual consent, while the infrequent violations of 
marital obligations are more briefly considered. 

The discussion of divorce in the Soviet Union and its satellites includes, in 
addition to the present situation, also previous drastic reforms of divorce laws. 
Soviet divorce was for many years just a registration of the fact that cohabita- 
tion has been dissolved. In 1944, the Soviet Union not only broke with the prin- 
ciple allowing unilateral dissolution of marriage but alsoabandoned the absolute 
character of mutual consent as a ground for divorce. With respect to procedure, 
the informal termination of marriage was replaced by a rather complicated 
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system. The satellite states have accepted more or less without reservation or 
restriction the Soviet pattern of divorce. 

A discussion of the defenses against divorce, like condonation, connivance, 
and collusion, and a survey of countries prohibiting divorce (Italy, Spain, 
Portugal, and others), complete the work. 

The author emphasizes in his conclusions that he does not plead for unlimited 
freedom in the dissolution of marriages, because the extreme is as undesirable 
as a rigid prohibition of divorce. 

Professor Doroghi’s comparative monograph is a real contribution to the 
literature on this subject, and it deserves interest from both the theoretical 
and the practical point of view. To the researcher and to the practicing lawyer 
the value of this comparative study is greatly increased by numerous references 
to the most recent divorce legislation and the literature of many countries. 

NICHOLAS UJLAKI* 


* Professor of Law, The New School for Social Research. 


NussBauM, A. Derecho monetario nacional e internacional. Estudio comparado 
en el linde del derecho y de la economia. Traduccién y notas de Alberto D. 
Schoo. Buenos Aires: Ediciones Arayi, 1954. Pp. xxxvi, 889. 

Vasseur, M. L’indexation a l’Etranger. Paris: Librairie Armand Colin, 1955. 
Extract from Revue Economique, No. 2, Pp. 275-321, 1955. 

PINEIRO, J.—JAuREGuI, C. Régimen Penal del Control de Cambios. (Infracciones, 
penalidades y procedimientos). Buenos Aires: Ediciones Arayi, 1954. Pp. 
xxii, 280. 

Linares, C. M. Los Procesos Monetarios en Hispanoamerica. Madrid: Edi- 
ciones Cultura Hispanica, 1953. Pp. xvi, 155. 

The first of the works listed is the Spanish translation of Nussbaum’s classical 
“Money in the Law—National and International.” The original book in English, 
published in 1950, was itself a revised and enlarged version of the author’s 
“Money in the Law” (1939), which in turn was preceded by “Das Geld in Theorie 
und Praxis des deutschen und auslindischen Rechts” (1925). 

The intelligent translation of a legal work into a language with different legal 
concepts is necessarily a study in comparative law. Nussbaum’s translator, 
Dr. Schoo, very properly shuns the practice of some translators of legal texts 
who conveniently coin “equivalent” expressions to cover concepts for which 
there is no accepted term in the language. The present translator explains 
these concepts in footnotes (which are clearly indicated as his own). He also 
adds in his notes considerable Argentine material. 

The translator states that the occasional changes in the text were made with 
the approval of Professor Nussbaum, with whom he studied. Dr. Schoo has 
made significant contributions himself to the literature of monetary law, in- 
cluding ‘“‘Obligaciones de dar sumas de dinero” (La Plata, 1943), “La cléusula 
oro” (Buenos Aires, 1937) and “Regimen judicial de las obligaciones monetarias 
internacionales” (Buenos Aires, 1940). 
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The volume contains a biography of Professor Nussbaum and a list of his 
works. 

Vasseur’s brief review of how jurisdictions other than France react to con- 
tractual provisions designed to maintaining the value of monetary obligations 
is a good introduction to the comparative study of the subject. The essay covers 
the law of some 24 countries. Certain of these do not validate monetary clauses 
(Iron Curtain countries, Germany, Greece, Argentina). The countries in which 
the law upholds the validity of some of the monetary clauses are treated by 
the author in two groups: those which admit such clauses although they have 
experienced recent inflation (Finland, Austria, Italy in Europe, and Brasil and 
Chile in Latin America) and those which have had only a “minor” inflation in 
the recent past (Switzerland, Canada, United States, Denmark, Sweden, United 
Kingdom, Australia, Uruguay, Netherlands, Luxembourg, Spain, Turkey, 
and Belgium). In the few (47) pages of the study, the subject is, by necessity, 
treated schematically, but a bibliographical summary leads the interested 
student of the subject to further specialized bibliographies and works. 

The book by Pifieiro and Jauregui on the penal aspects of the currency con- 
trols in Argentina is of significance also to the student of monetary law not 
specializing in the law of that particular country. The penal dispositions con- 
cerning contraventions of currency control legislation are scattered in decrees, 
rulings, and circulars (a situation not unique to Argentina), and the relation- 
ship between this body of legal provisions and the Penal Code is not clear. The 
book advocates codification. 

Linares’ little book sets out to review the monetary history of the last 15 
years or so of 19 Latin-American countries (Argentina, Bolivia, Brazil, Chile, 
Colombia, Costa Rica, Cuba, Dominican Republic, Ecuador, El Salvador, 
Guatemala, Honduras, Mexico, Nicuragua, Panama, Paraguay, Peru, Uru- 
guay, and Venezuela). After dealing with each country separately, the author 
makes a comparative analysis of the monetary developments in Latin-American 
countries. 


JOSEPH DACH* 





*Lecturer in Monetary Law, The George Washington University; General Manager, 
International Economic Corporation; Member of the District of Columbia Bar. 


ZACHARIA VON LINGENTHAL, K. E. Geschichte des Griechisch-Rémischen Rechts. 
3rd ed., 1892, reprinted with a preface by Marian San Nicold. Aalen in 
Wiirttemberg: Scientia, 1955. Pp. v, 424. 

Karl Eduard Zacharia von Lingenthal, a Byzantine scholar not at all inferior 
to Gibbon, published his work on “Graeco-Roman,” that is Byzantine and post- 
Byzantine, law in 1864. It is a fine testimony for German scholarship that the 
book was followed by a second edition in 1877 and by yet a third one, which 
the author revised in his eightieth year in 1892. The work was soon out of print, 
yet much in demand and hence difficult to obtain. One must be thankful to 
the present publishers that they had the courage to put out a photomechanical 
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reproduction of the third edition, enriched by a preface by Professor San 
Nicold, one-time Professor of Roman Law in the German University of Prague 
and a classical scholar of international renown. One would only wish that he had 
written a more extensive introduction apprizing readers of the different views 
and changes that have occurred since 1892. 

Even without being brought up to date—San Nicolo mentions that this would 
not have been possible and intimates that a new work on the subject is in 
preparation—Zacharia von Lingenthal’s work is still the classic in any language 
on the subject of East Roman law as derived from Justinian’s compilation and 
developed through the ages under both the Byzantine and the Ottoman Turkish 
despots. 

The book is eminently useful for a variety of reasons. First, because it shows 
the further development and, as classicists are wont to say, deterioration of 
Justinian’s law in the only part of the world where it actually went into effect: 
East Rome. In Italy, the compilation known to us as Corpus Turis Civilis was 
promulgated! but, except for Codex and Novellae (and rarely some portions of 
the Institutiones), never received. Its rediscovery in the eleventh century and 
the story of its transformation into a true world law belong to another phase of 
history. In East Rome, on the other hand, Justinian’s work went into effect asa 
legislative enactment; but the time had lost the intellectual power to conceive 
that great compilation of precedents and writings, by then 300 or more hundred 
years old, written by heathen, classical scholars still inspired by the ideals of 
the republic and the constitutional monarchy. Under an absolute autocracy, 
law can be much simpler. And so the law of Byzantium could be molded into 
easily understandable reader’s digests, as it were, of which the so-called Basilica 
in sixty books of Emperor Leo the Wise (886-911) constituted the highest 
accomplishment.? A final edition of the law—‘‘the excerpt of the excerpts”— 
was done in six books by Constantinos Harmenopoulos, a judge in Salonica, in 
1345. This ““Hexabiblos” remained the basis of Greek law until our time, i.e., 
until the Greek Civil Code of the 1940’s. Degeneration? Maybe—but not more 
than was due to the general decline of civilization in those parts. Justinian, we 
must not forget, had compiled what in the 6th century was actually alien law 
both in the East and West and it took each civilization its own efforts to make 
what could be made of it. 

The book is thus useful also for the study, from a legal angle, of the conditions 
and decay of the Ottoman Empire of which the author rather prophetically 
observed that it “lacked the creative power to introduce an organized system 
of law. Thus Nemesis is taking care of the Turkish state, and it seems to be 
left to our time to put an end to Turkish mismanagement.” The Ottomans were 





1 Through the Sanctio pragmatica pro pettitone Vigilii of the year 554. The Corpus Iuris 
was not promulgated in North Africa; and Gaul and Spain no longer belonged to Rome. 

? Zacharid von Lingenthal, in a Spengler-like fashion, speaks of the Byzantine legal “middle 
ages” (7th to 9th centuries), which were followed by a “renaissance” under Leo the Wise, 
and compares them to the Western legal dark ages followed by the renaissance of Bologna. 
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replaced by Kemal’s modern Turkey. Even it, however, apparently lacked the 
art of law creating. Rather, it adopted with a stroke of the dictator’s pen codes 
of Switzerland, Germany, and Italy. 

Thirdly, the book shows both the similarity and dissimilarity of the develop- 
ment of the same legal institutions in Byzantium and the western world. In the 
East, the ruler was at the outset autocrat by the grace of God; being the ruler 
of the church, he could see to it that the grace of God was properly channeled. 
In the West, which lived also by Roman Law, and in the later middle ages by 
Justinian’s legislation, the rules were limited in their power by an independent 
church and by the feudal system unknown in the Byzantine Empire. 

By no means the last or least reason why the book is invaluable is the lucid 
and comprehensive manner in which the law itself is described. Every institute, 
always beginning with Justinian, is carefully dealt with and then traced down 
to “modern,” mid-nineteenth century times. 

A book like this ought to be available in English. It is proper to expect that 
an Englishman or American who wants to do research in Byzantine law knows 
Latin and Greek. But why must he know German if he wants to read the basic 
book on the subject? 

REGINALD PARKER* 


3 The Latin crusade against and conquest of Constantinople in 1204 resulted in several 
feudal Venetian and French principalities in Greece but had no lasting effect on the Byzantine 
system. 

* Professor of Law, Willamette University. 
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RiccA-BARBERIS, M. Per un nuovo 
indirizzo della Dottrina processuale. 
Torino: G. Giappichelli, 1954. Pp. 97. 

Now, after the favorable votes of the 
five Orders of practitioners mentioned 
in the book and the vote of the Coun- 
cil of the Order of Naples, subsequent 
to publication of the book (July 28, 
1954), and a resolution of the Senate 
of the Republic to obtain from the 
Government a radical reform of the 
legislation on civil procedure, these 
pages, designed to demonstrate the 
frail foundation of the doctrine incor- 
porated in the new Code, appear still 
more persuasive. In the preface, the 
author states the need of adapting pro- 
cedural regulations to the differing 
nature of each people, and opposes 
abstraction in rules as well as in lan- 
guage. Germany itself has apparently 
been constrained to repudiate concepts 
shown on the one hand to be unfruitful 
and on the other a source of confusion. 

Clarity of language is the best safe- 
guard against error. Ever since he 
started teaching civil procedure, the 
author has always controverted views 
the germ of which has erroneously been 
traced to Bulgarus, since the Italian 
common law has always been hostile 
to abstraction. The law of civil proce- 
dure should not accept the principles of 
orality, immediacy, and concentra- 
tion, peculiar to penal procedure, which 
looks to judicial protection of quite 
different interests. In civil cases, the 
conflict unfolds step by step and by 
means of writing inducing to reflection. 
Above all, the “stroke and counter- 
stroke,” typical of the Italian tradi- 
tion, is necessary. A judge charged 
with the taking of evidence (giudice 
istruttore), such as in penal proceed- 
ings, is absolutely out of place. By the 
law of July 14, 1950, the legislator has 
already rushed to the rescue, but not 
adequately. The parties should be 
given greater guarantees; on this ac- 
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count, the author sounded a resolute 
warning, when in the preparation of 
the Code it was thought that the judge 
should be made the only and exclusive 
dictator in each individual case. 

The principles on which the Code 
is founded should be completely re- 
versed. As long as there are limitations 
on testimony and there exist specified 
forms for oaths, the judge should not 
have powers which allow him to mis- 
use these requirements. This is the 
reason why the new Code has promptly 
provoked the most violent protests of 
the practitioners, more acute than 
their complaints on account of the 
defects of the old Code. The doctrine, 
on which practice is based, should 
therefore be changed. There is no 
conflict between Roman and German 
law in this matter, and the author has 
no doubt that our doctrine will find 
in the Italian common law the bases 
for a Code worthy of the highest legal 
tradition of Italy. 

The book under review is divided 
into 15 chapters and is provided with 
an alphabetical-analytical index to 
facilitate its use by practitioners and 
students. 


J. v. Staudinger’s Kommentar zum Biir- 


gerlichen Gesetzbuch. Eleventh revised 
edition. Berlin: I. Schweitzer Verlag, 
1954-1955. 

This standard commentary on the 
German Civil Code remained incom- 
plete in its tenth edition of 1934. Of 
the new edition of 1954, eleven parts 
are available to date, covering various 
sections of the Code. The comments 
by authorities of the bench, the bar, 
and law faculties, with extensive refer- 
ences to case law and doctrine, deal 
also with important general principles 
of application of natural law, finding 
of law (Rechtsfindung), law sources, 
and other methodological problems. 

Of special interest for the develop- 
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ment of comparative law are historical 
surveys on the influence of Roman 
law through its reception in Germany, 
codification, and enactments of recent 
statutory law by the military author- 
ities after 1945, and in the West Ger- 
man Republic. The various problems 
arising out of the still existing division 
of Germany (interzonal law) are taken 
into consideration, as well as some of 
the constitutional aspects. Notes on 
private international law (conflict of 
laws) which appear throughout the 
commentary offer, with their numer- 
ous references of recent date, further 
research into foreign law, among them 
the protection of foreigners’ names, the 
ultra-vires doctrine, foreign-registered 
foundations, fixtures (Zubehér), ac- 
quisition of real property by aliens, 
revocation of gifts, the use of fiduciary 
devices in lieu of trusts (unknown to 
German law), loans in foreign cur- 
rency, and the clausula rebus sic 
stantibus in its manifold applications. 
Comments on foreign law, especially 
in volume 5 (Succession Law), deal 
with the Anglo-Saxon, Scandinavian, 
and Soviet systems (Rechtskreis), 
as well as with the French-Italian- 
Spanish and the Austrian-Swiss. These 
references to foreign law are of great 
value for an understanding of the dif- 
ferent viewpoints of the German Civil 
Code. Thus, Staudinger’s Commentary 
becomes again, as in previous years, 
in its eleventh edition an indispensable 
tool for everybody concerned with the 
interpretation and application of the 

German Civil Code. 
MARTIN DOMKE 


EPMHNEIA TOT AX TIKOT KQAIKOZ. 
ENOXIKON AIKAION. TOMOZ Il. A. 
APOPA 287-409. IT. B. 410-495. Com- 
mentary of the Civil Code, Code of 
Obligations. General Part. Vol. II. 
A, Articles 287-409; vol. II. B, Ar- 
ticles 410-495. Edited and annotated 
by the Members of the Greek Su- 
preme Court and the Court of 
Cassation, and the Professors and 
Research Associates of the Universi- 


BLESSIN, 


ties of Athens and Thessalonike. 
Athens: 1949. Pp. 640; xiv, 622, and 
Appendix. 

This impressive two volume edition 
of the Greek Code of Obligations is the 
first to appear in a planned edition of 
the entire annotated Code. The work 
on the Special Part of the Code of 
Obligations and on the General Prin- 
ciples of Civil Law is currently in 
progress. The exposition of the present 
two volumes follows that of the Code 
itself; each article is preceded by 
annotations. The authors have en- 
deavored to reconcile the practical 
application of the legal provisions 
with the theoretical approach; this is 
the best method in legal interpreta- 
tion, especially in the attempt to 
avoid exaggerated casuistry. Conse- 
quently, each part is preceded by a 
general introduction containing a short 
theoretical and historical resume. The 
eclectic nature of the Greek Code, 
which, while preserving its national 
character, has nevertheless absorbed 
French, German, and Italian in- 
fluences, in addition to the influence 
of the Swiss Civil Code and the Swiss 
Code of Obligations, has added 
another feature to the annotations, 
namely, that of modern legal compar- 
ison. The first volume treats of obliga- 
tions in general and contractual ob- 
ligations; the creation and rescission 
of contracts; contracts in foreign 
currency; and civil responsibility. The 
second volume contains the provisions 
on contracts in favor of third party 
beneficiaries; extinction of contracts; 
compensation; novation, and joint 
liability. It is to be hoped, as indeed 
the preface to this work states, that a 
French translation of this valuable 
work will shortly appear and it will 
thus be made accessible to a larger 
number of legal scholars and practi- 
tioners. 

Vv. B. 


G.—WILDEN, H.—ERrIG, 
H. G. Bundes-Entschdédigungsgesetze. 
Miinchen und Berlin: C. H. Beck’sche 
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Verlagsbuchhandlung, 1954. Pp. xi, 
591. 

This is a commentary on the federal 
laws of the German Federal Republic 
concerning compensation for victims 
of National Socialist persecution. In 
most of the Léander, this matter had 
already been dealt with by state laws, 
which, however, were far from uni- 
form. When, in virtue of its Repara- 
tion Agreement with Israel, the Fed- 
eral Republic had to assume additional 
financial responsibilities in this re- 
spect, these laws were replaced by the 
uniform Federal Law of September 18, 
1953, to complete the Provisions Con- 
cerning the Compensation for Victims 
of National Socialist Persecutions. 
Most of the space is devoted to com- 
ments on this law. The authors seek 
to be understood not only by lawyers, 
but also by the victims (persecutees) 
and therefore include many references 
to court decisions. The abovemen- 
tioned statute gives a wide definition 
of the notion of “persecutee.” Some 
categories of persons, however, are ex- 
cluded from the benefits of the law, 
especially those who later actively 
supported other totalitarian regimes. 
The law compensates persecutees 
for damages sustained only through 
persecution; hence no compensation 
is offered for war damages or for anti- 
German measures adopted after 1945, 
which some Communist states ex- 
tended even to persecutees. Also, the 
law applies only where there is no 
chance to obtain redress by restitution 
proceedings; as a general rule, its 
benefits are reserved to residents of 
the Federal Republic, although there 
are some exceptions to this rule. 
Juridical persons may also claim 
under this law. 

The law provides compensation for 
loss of life, limb, or health. This is 
done by granting pensions assessed by 
assimilating the persecutee to a person 
holding a rank in the German civil 
service comparable to the social status 
of the persecutee prior to the persecu- 
tions. Loss of freedom is compensated 
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by payment of a sum of 150 DM per 
month of detention. Persecutees are 
also entitled to compensation for such 
property as cannot be recovered by 
restitution proceedings, for prejudices 
suffered in their profession or business 
career, as well as to refund of the spe- 
cial taxes imposed on Jews after 1938, 
Moreover, special loan facilities are 
offered if they want to take up an in- 
dependent profession. Employees have 
a right to be re-employed by their 
former employers, in addition to being 
entitled to compensation from public 
funds for the prejudice caused by loss 
of their former employment. As far as 
civil servants and employees of public 
authorities are concerned, the Law 
of September 18, 1953, provides only 
for compensation of damages up to 
April 1, 1950, while their reinstate- 
ment, etc., is governed by the Federal 
Law of May 11, 1951. The former 
Law, moreover, provides financial 
support for persecutees to complete 
their studies which were interrupted 
on account of persecutions, as well as 
loans to such persons after the com- 
pletion of their studies. Individuals 
who had been insured by private com- 
panies will be compensated from pub- 
lic funds if the company concerned 
had been forced to pay the insurance 
to a National Socialist authority. In 
virtue of the Agreement with Israel, 
the Law provides that some of the 
above-mentioned compensations shall 
be due also to stateless persons, 
political refugees, and to German- 
speaking persons expelled from Com- 
munist states. The Law also estab- 
lishes a special hardship fund for 
meritorious cases not covered by the 
Law. The last parts of the Law regu- 
late the distribution of the financial 
burden between the Federation and 
the Lander, as well as the rather cum- 
bersome machinery of its enforce- 
ment. 

The book contains the annotated 
text of the Law of May 11, 1951 pro- 
viding reparation for individuals em- 
ployed in the public service. Unfor- 
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tunately, the provisions of the two 
laws vary as to the definition of in- 
dividuals who benefit under them, as 
well as in other respects. Finally, the 
book contains also the annotated texts 
of the law providing reparation to 
persons employed in public service 
who are now living abroad, and of the 
laws concerning reparation for per- 
secutees in matters of social insurance 
and veteran pensions. 

Excerpts of 19 other texts are re- 
produced in an annex insofar as these 
refer to the rights of persecutees. 

I. SEIDL-HOHENVELDERN 


FRIEDMANN, W. Principles of Australian 
Administrative Law. Melbourne: Mel- 
bourne University Press, 1950. Pp. 
118. 

This reviewer has opened the pres- 
ent book with some doubts whether 
such a broad subject as the title indi- 
cates could be handled adequately in 
so thin a volume. Yet perusal shows 
that the author has managed to com- 
press into his booklet a good measure 
of well-organized and lucidly explained 
materials pertinent to his topic. Having 
first outlined the differences between 
the British and Australian constitu- 
tional law, the author deals in a series 
of brief chapters with the rule of law, 
separation of powers, delegated legis- 
lation, the various agencies making 
and applying administrative law, and 
their legal liabilities, etc. Adminis- 
trative adjudication and problems 
connected therewith are given much 
fuller attention than any other item. 
Further readings are suggested at the 
end of each chapter. 

The booklet should serve weil the 
purpose of general orientation in the 
field of Australian administrative law. 

EDWARD TABORSKY 


Kunz, J. L. Del Derecho Internacional 
Clasico al Derecho Internacional Nuevo. 
Mexico: Imprenta Universitaria, 1953. 
Pp. 147. 

Under the sponsorship of the Fac- 
ulty of Law of the Universidad 


Nacional Auténoma de México, an 
important volume has been published 
containing six lectures on international 
law by the distinguished professor of 
International Law at Toledo Univer- 
sity (Ohio)! in which Dr. Kunz has 
treated the following topics: 

The classic international law (to 

1914). 

The “new” international law be- 
tween the two world wars. 
The world crisis and the position of 
the science of international law in 

face of the crisis. 

The character of the United Nations. 

New problems and trends of inter- 

national law. 

The United Nations and the con- 

temporary crisis. 

These lectures present a profound 
analysis of the problems of interna- 
tional law, arguing that the solution 
of these problems is the most impor- 
tant task of our time and asserting 
that on its solution depends not only 
the very survival of our culture but 
perhaps also the physical survival of 
mankind. 

A vigorous and eminently construc- 
tive student of international affairs, 
Dr. Kunz does not restrict himself to 
interpretative and critical analysis. 
He also endeavors to discuss the dif- 
ficulties and realities of present inter- 
national affairs to suggest reforms 
which will serve to guarantee a more 
pacific mutual coexistence among 
nations. 

NATALIO CHEDIAK 


Rousseau, Cu. Droit International Pub- 
lic. Paris: Recueil Sirey, 1953. Pp. 752. 
The author points out in his fore- 


1 Professor Kunz also gave a course of lec- 
tures in 1950 at the Inter-American Academy 
of Comparative and International Law on the 
General Theory of International Law. This 
course of lectures has been reproduced in 
Volume 2 of the “Cursos MonogrAficos,”’ pub- 
lished by the Inter-American Academy of 
Comparative and International Law, 
Havana, 1952, pp. 333-444. 
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word that the present work is intended 
mainly as an elementary textbook for 
students. This is certainly too modest 
a statement. The work is indeed ele- 
mentary in the sense that the author 
has intentionally refrained from en- 
gaging in long theoretical discussions 
on controversial subjects, summarizing 
instead the opposing doctrines. How- 
ever, the usefulness of the book is cer- 
tainly not limited to students. The 
author states succinctly the French 
views on international law, details 
whereof may be at variance with views 
held elsewhere, e.g., admission to the 
United Nations is considered an act 
of tacit collective recognition (p. 313), 
contra the Memorandum of the United 
Nations Secretary General of March 8, 
1950 (quoted on p. 297). Was the se- 
cession of the Baltic Republics from 
Russia really just as ephemeral as 
that of Croatia from Yugoslavia? (p. 
288) 

Moreover, the part of the book con- 
cerning the rules of Land and Sea 
Warfare is comparatively large. This 
also enhances the general importance 
of the work as most books on inter- 
national law published after World 
War II tend to neglect these topics. 
In addition, the author has not only 
given a summary of the history of 
each institution, etc., but has kept his 
material up-to-date almost to the 
moment of going to press. Last but 
not least, the ample references to 
cases will also be of interest to scholars 
and students alike, especially as Rous- 
seau does not limit himself to the 
much-quoted classical cases, but refers 
also to little known but highly in- 
teresting French decisions. It is per- 
haps here, where persons, who cannot 
easily consult such works as the Re- 
cueils Dalloz and Sirey and the case 
reports of the Conseil d’Etat will most 
keenly regret the summary character 
of Rousseau’s work. One would like 
to hear more than just a few words 
about some of these remarkable cases. 

The following critical remarks are 
by no means intended to detract from 
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the merits of the work, but are meant 
as suggestions for improvements to 
be made in later editions—as this book 
is definitely going to be the standard 
French textbook on_ international 
law for a considerable period of time. 
Rousseau intentionally has departed 
from the classical headings. His 
headings seem, however, hardly more 
logical than the ones hitherto employed 
in spite of the author’s statements to 
the contrary (p. 242). The text itself 
is presented more or less in the se- 
quence used by other textbooks; the 
change is thus limited to unfamiliar 
words appearing in the title headings, 
which should make the changes in the 
headings more acceptable. On the 
other hand, in the interest of the stu- 
dents, I should like to plead for a re- 
turn to the classical headings, a return 
entailing comparatively little sacrifice 
on the author’s part as it would not 
imply upsetting the structure of his 
work. Moreover, Rousseau devotes 
relatively too much space to historical 
developments, e.g., to the rules con- 
cerning navigation on the river Danube 
from 1829 onward. However, reduc- 
tion of such material would allow 
more space for the international law 
of our times. Last but not least, a 
suggestion for future editions. These 
should by all means contain a more 
detailed index. The present list of 
chapter headings and the scanty four 
pages of the alphabetical index are 
hardly sufficient—especially in view 
of the fact that the author has adopted 
unconventional headings for some of 
these chapters. Moreover, an index 
of the cases quoted would also be very 
welcome. Without such indices the 
work is very difficult to use for refer- 
ence purposes, for which it is otherwise 
well suited. But even for students, 
such indices are extremely valuable. 
It is a fallacy to assume that a student 
is going to read the book page by page 
only—suppose he wants to refresh his 
memory on a certain point just before 
examination or to find support for a 
view he wishes to expose in an essay? 
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In view of the kind words about Aus- 
tria (p. 450) and the fact that the 
author supports the Austrian view 
that Austria’s existence as an inde- 
pendent state had not been destroyed 
by the Anschluss, but had merely 
been provisionally suspended between 
1938 and 1945 (p. 264), it seems almost 
ungrateful, that this reviewer as an 
Austrian should venture to correct 
the author on two minor facts. The 
Austro-Hungarian frontier established 
by the treaties of St. Germain and 
Trianon did not follow the pre-1918 
interstate borders between Austria 
and Hungary (p. 260), but attributed 
the German-speaking West-Hungar- 
ian provinces (the present “Burgen- 
land”) to Austria. Whether the terri- 
tory of Lake Constance is held in con- 
dominium by the riparian states 
(Austrian thesis) or is divided between 
them along the middle of the Lake 
(Swiss thesis, accepted by Rousseau, 
p. 282) is still a matter of discussion 
between these states—but even if the 
Swiss view is accepted, the Lake can- 
not be divided between Germany and 
Switzerland alone—Austria also being 
a riparian state. 


I. SEIDL-HOHENVELDERN 


BuRDEAU, G. Traité de Science Politique. 
Volume 5: L’Etat Libéral et les Tech- 
niques Politiques de la Démocratie 
Gouvernée. Paris: Librairie Générale de 
Droit et de Jurisprudence, 1953. Pp. 
777. 

This is the fifth volume of a massive 
treatise on political science by Pro- 
fessor Burdeau of the Law Faculty of 
the University of Paris, dealing with 
the liberal state and its political tech- 
nique. Covering roughly the period 
from the fall of Napoleon I to the be- 
ginning of World War II, the author 
gives a picture of liberal thought and 
liberal statecraft in France, Great Bri- 
tain, and the United States. Burdeau’s 
extensive and elegantly written work 
is almost too voluminous to give the 
reader a good general view of the sub- 


ject. Proposing not to write a treatise 
on constitutional law, but to present 
the liberal state in all its aspects, the 
author therefore approaches his sub- 
ject from the philosophical, psycholog- 
ical, sociological, as well as from the 
economic angle. Frequent comparative 
remarks increase the value of the book 
for advanced comparative studies. 
However, readers will look in vain for 
a complete and succinct summary of 
basic facts, e.g., of French constitu- 
tional history. Such general knowledge 
is taken for granted—perhaps too 
largely. While it results from the con- 
text on p. 126 that “‘aprés le 26 janvier” 
means the year of the execution of 
Louis XVI, other than French readers 
may be bewildered by references, e.g., 
to “16 mai” (p. 185) rejected as the 
date after which the liberal state al- 
legedly changed its character. 
According to the author, the liberal 
state is a thing of the past, while the 
liberal spirit continues to live. De- 
mocracy in the liberal state was a 
“démocratie gouvernée,” in which the 
will of the state was practically formed 
by the governing bourgeois class; to 
this the author opposes the notion of 
“démocratie gouvernante,” in which the 
will of the people governs without be- 
ing influenced by a ruling class and 
which he states has replaced the former. 
The author treats the doctrinal sources 
of French, British, and American 
liberalism, then shows the milieu which 
created the liberal state and the driv- 
ing forces behind it: individualism, 
faith in progress, and nationalism 
mitigated by the idea of international 
free trade. He discusses the purpose 
of the liberal state and the reasons 
motivating its abstention from inter- 
fering with the liberties of the individ- 
ual, even where this would have been 
necessary to improve social conditions. 
In the second part of the book, the 
author surveys the political technique 
of the liberal state—or rather the 
underlying sociological and philosoph- 
ical ideas, such as the sovereignty of 
the people. These chapters contain 
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also some very useful factual informa- 
tion on the practical functioning of 
various democratic institutions, e.g., 
universal suffrage. Under the heading 
“Sovereignty and Liberty,” the author 
deals with the protection of human 
rights by the liberal state, showing 
that the basic idea to limit the power 
of the state in order to protect certain 
liberties originated long before the 
era of liberalism, at the time of the 
Renaissance and of the Reformation. 
The author finally turns to the exer- 
cise of governmental functions. True 
to his purpose, he does not treat this 
subject in the manner of a textbook 
on constitutional law. His ideas on 
such topics as the merits of the bi- 
cameral system, the changing role of 
political parties, and the factors ex- 
plaining the different role of the 
executive in France, Great Britain, 
and the United States respectively, are 
very interesting indeed. Sometimes 
one would like to have the author 
draw practical conclusions from his 
pertinent remarks and suggest reforms, 
but no doubt he reserves these matters 
for the last and sixth volume of his 
monumental work. 

I, SEIDL-HOHENVELDERN 


Via. Sota, A. El Conocimiento de Em- 
barque en el Transporte Internacional. 
Barcelona: Libreria Bosch, 1955. Pp. 
199. 

Spain ratified the Brussels Bill of 
Lading Convention in 1930, and 
enacted its terms in the Statute of 
December 22, 1949. (Portugal enacted 
it on February 1, 1950). Now a com- 
petent and carefully constructed book 
appears describing and discussing these 
new statutes as they apply to trade by 
sea to and from the Iberian Peninsula. 
The Spanish is easy and clear. The 
propositions are familiar to those ac- 
quainted with the United States 


COGSA of 1936 and the British 
COGSA of 1924. It should be a com- 
fort to many to have readily at hand 
an authoritative Spanish text ex- 
pounding the principles and applica- 
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tion of the Hague Rules and the Brus. 
sels Convention. Appendices give the 
text of the Spanish Act of 1949, the 
French text of the Convention of 1924, 
and a bibliography. 

It may be hoped that this book will 
be of assistance in persuading the 
Spanish and Portuguese speaking 
republics of Middle and South America 
to become interested in enacting 
modern uniform bill of lading statutes 
along the lines of the Spanish and 
Portuguese laws. The Brussels Con- 
vention of 1924 no longer wears the 
label: “made by Anglo-Saxons’’; it has 
proved itself ‘‘well-made for inter- 
national commerce” in all languages. 

A. W. KNAUTH 


Rrert, G. Compendio de Derecho Mari- 
timo. Traduccién de Pedro G. San 
Martin. Buenos Aires: Tipografica Edi- 
tora Argentina, 1954. Pp. 494. 

Ripert is one of the great names of 
French legal literature. This excellent 
translation, by a leading practicing 
lawyer of Buenos Aires, of his Précis 
de Droit Maritime, furnishes a useful 
working tool to a larger audience, 
sufficient for the needs of students and 
general practitioners. Only admiralty 
specialists will require resort to Ri- 
pert’s three volume Traité de Droit 
Maritime. In the Argentine edition no 
notes on Argentine law are added 
because the code provisions are readily 
available; there are very few court 
decisions, owing in part to the fact 
that shipping had been dominated by 
foreign companies which included in 
their bills-of-lading and charterparties 
provisions for litigation in their home 
courts; and Ripert’s book gives a suf- 
ficient picture of such international 
conventions and practices as are of 
interest to Spanish America. 

Pp. J. £. 


Jahrbuch des éffentlichen Rechts der Ge- 
genwart. Leibholz, G., ed. Neue Folge. 
vol. 3. Tiibingen: J.C.B. Mohr, 1954, 
Pp. 397. 

This volume of the Jahrbuch con- 
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tains ten interesting, if not world- 
shaking, contributions. The first by 
Paul Guggenheim, Das Jus publicum 
europeum' und Europa, addresses itself 
to the general norm-creating power of 
mere regional, especially European, 
international treaties. 

Of the five reports on German 
public law, three are devoted to the 
constitutions of Bavaria (article by 
Claus Leusser), Bremen (Engelbert 
Kulenkampf and Helmut Coenen) 
and Hesse (Wiltraut v. Briinneck), 
all following the system now prevalent 
in most or perhaps all of the states as 
well as in the Federal Constitution of 
having special constitutional courts 
decide matters of constitutional law. 

The fourth, by Julius Federer, Die 
Rechtsprechung des Bundesverfassungs- 
gerichts zum Grundgesetz fiir die 
Bundesrepublik Deutschland, compiles 
the decisions of the German Federal 
Constitutional Court, since its incep- 
tion in October, 1951; however, the 
recent decisions upholding, despite 
express constitutional prohibition, the 
remilitarization of Germany, are not 
included. An eight-page bibliography 
on the constitutional court greatly 
enhances the value of the study. Yet it 
cannot be said to reach the level and 
depth of Karl Loewenstein’s recent 
study of the same court.? The fifth 
of the contributions concerning Ger- 
man public law is by Arnold 
Kéttgen, Der Einfluss des Bundes auf 
die deutsche Verwaltung und die Or- 
ganisation der bundeseigenen Verwal- 
tung, an interesting though drily 
specialized study of what we would 
call state-federal relations in adminis- 
trative law. 

Among the four “foreign” contribu- 
tions, Dean Zelman Cowen’s Compre- 
hensive Constitution of the Common- 


‘If there must be Latin, however, the 
word should be spelled Europaeum. 

?Karl Loewenstein, “The Bonn Consti- 
tution and the European Defense Com- 
munity Treaties: A Study in Judicial 
Frustration,” 64 Yale L.J. 805 (1955). 


wealth of Australia, will be of special 
interest to American readers, not only 
because it is written in English* but 
also because of the author’s frequent 
comparisons with the American Con- 
stitution, on which many of the provi- 
sions of Australia’s basic law are 
molded, but with the conspicuous 
omission of a Bill of Rights. Greece 
is represented by two reports, one by 
Elias G. Kyriacopoulos, Die Griechische 
Verfassung vom 1. Januar 1952, a 
brave attempt to describe Greece as a 
“crowned democracy,” and the second 
by Georges Papahatzis, L’Institution 
du recours pour excés de pouvoir en 
Gréce, which deals with the jurisdic- 
tion of Greece’s conflicts tribunal in 
regard to administrative ultra vires 
acts. The remaining contribution by 
Lothar Schultz, Die Verfassungsent- 
wicklung Polens, is the only one not 
written by a scholar from the country 
under discussion, and consequently 
also, the only one to criticize, not to 
praise, his subject, ie., the develop- 
ment of Polish constitutional law since 
the end of the war. 

REGINALD PARKER 


Legon, J. F—Medrano, S. W. Las Con- 
stituciones de la Republica Argentina. 
Fraga Iribarne, M. ed. Madrid: Edi- 
ciones Cultura Hispanica, 1953. Pp. 
527. 

Fraga Iribarne, M. Las Constituciones 
de Puerto Rico. Madrid: Ediciones Cul- 
tura Hispanica, 1953. Pp. 553. 

These two books in the series 
Las Constituciones Hispanoamericanas, 
provide historical commentary upon, 
and texts of, the constitutions of 
Spanish-speaking countries in the 
Western hemisphere. Ecuador, Cuba, 





3 Which, as the learned author notes, 
cannot always be said of some of the pro- 
visions of the constitutions itself. E.g., Article 
92: “On the imposition of uniform duties of 
customs, trade, commerce, and intercourse 
among the States, whether by means of in- 
ternal carriage or ocean navigation, shall be 
absolutely free.” 
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Peru, Panama, Uruguay, and Bolivia 
are subjects of similar treatment in 
other books of the same survey. 

In part one of the first of these books, 
the significant events of Argentine 
political and constitutional history are 
described, such as the adoption of a 
compromise constitution of December 
6, 1824, and the rise of the caudillo, 
de Rosas, in 1835. The Urquiza con- 
stitution, approved following the over- 
throw of de Rosas, receives consid- 
erable attention because it became the 
fundamental document of Argentine 
political life, its structure persisting 
despite subsequent modifications in 
1860, 1866, and 1949. 

In part two, the Constitution itself 
is discussed; a special section con- 
tains copies of the texts of the im- 
portant national documents, commenc- 
ing with the act of the Cabildo of 
Buenos Aires in 1810, and extending 
to the Constitution of March 11, 1949, 
sponsored by Juan Perén, Argentina’s 
erstwhile chief of state. In this compila- 
tion will be found a complete survey 
of Argentina’s formal political history. 

In the second volume, an introduc- 
tory section surveys constitutionalism 
in Puerto Rico, commencing with 
early nineteenth century develop- 
ments, when the island was still bound 
to Spain, and extending through to the 
Constitution of July 25, 1952, when 
Puerto Rico assumed the status of an 
Estado Libre Asociado or common- 
wealth. The bulk of the volume consists 
of twenty-seven texts of the various 
significant laws, decrees, resolutions, 
statutes, proclamations, and constitu- 
tions that have provided the bases for 
government in this country. These 
include, in English as well as Spanish, 
texts of the First Organic Act (Foraker 
Act) and the Second Organic Act 
(Jones Act), both of which were pre- 
cursors of the 1952 Constitution. Ex- 
cerpts from decisions of the United 
States Supreme Court bearing upon 
the status of Puerto Rico (De Lima 
v Bidwell, Downes v Bidwell, Dooley 
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v US., Pepke v U'S., etc.) constitute 
another valuable portion of the book, 
of unquestionable worth to the inter- 
national lawyer. The latest steps in 
the culmination of Puerto Rican polit- 
ical development, the compact of Public 
Law 600, under which the principle 
of government by consent was recog. 
nized, and the new Constitution, to 
which it gave rise, and under which a 
new and greater measure of local self- 
government has been assured, are also 
discussed. An extensive bibliography of 
books in both English and Spanish is 
included. 

HILLIARD A. GARDINER 


R¢rpaM, K. Treatises on the Baltcon- 
Charterparty. Forewords by Sir Hart- 
ley Shawcross and Arnold W. Knauth. 
Copenhagen: G. E. C. Gad Publisher; 
London: George Allen & Unwin, 
Ltd., 1954. Pp. 196. 

In 1908, a conference of shipowners 
and British exporters and Scandinavian 
importers of coal, The Baltic and White 
Sea Conference, now The Baltic and 
International Maritime Conference, 
agreed upon a standard-form charter 
party for the carriage of coal from 
Great Britain to the states on the Baltic 
Sea. The charter party was called the 
Baltcon-charterparty. It has been in 
use since then together with other stand- 
ard forms for the carriage of fuel adopted 
later by the Conference, and has in- 
fluenced the formulation of charter par- 
ties generally. 

The Baltcon-charterparty was treated 
some thirty years ago by the Norwegian 
writer Johs. Jantzen, and a new edition 
of his book appeared in 1954. 

However, the book under review, 
which first appeared in Danish, is the 
first to treat the charterparty systema- 
tically. It is divided into 23 chapters 
beginning with the conclusion of the 
charter, and then following the cargo 
on its way from the loading port or even 
from the colliery (so-called stemming, 
page 15) to the port of discharge and the 
payment of freight. 
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On the way, all important legal prob- 
lems which may arise under the clauses 
of the charter are thoroughly discussed. 
The rich practice of the Scandinavian 
courts interpreting the Baltcon-charter- 
party and other similar conference- 
charters is cited extensively and with 
great care. The cases are not only used— 
as usual in Scandinavian law-treatises— 
as illustrations of legal principles, but 
the author also often refers to the cases 
for a description of the ordinary pro- 
cedure under the charter when no legal 
conflict has arisen (e.g. page 26, note 3); 
he is thus in keeping with modern meth- 
ods of sociological research. 

The Scandinavian cases, as pointed 
out by Mr. Knauth in his foreword, are 
of interest to everybody engaged in 
maritime law, since the clauses of the 
Baltcon-charterparty have been adopted 
by or similar clauses have been used in, 
a great number of charterparties outside 
the restricted area for which the Baltcon- 
charter was originally intended. To all 
these, the expositions of this book will, 
therefore—thorough but cautious as it 
is—be of great value. 

Reference shall especially be made here 
to the interesting discussion at pages 71 
to 73 and various other places of the in- 
fluence of the nationalization of the 
coal-industries in Great Britain and 
Poland on the interpretation of the 
charter. 

The book contains a very complete 
index which will be of great help to the 
practitioner. ALLAN PHILIP 


JescHeck, H. H. Entwicklung, Aufgaben 
und Methoden der Strafrechtsverglei- 
chung. Tiibingen: J. C. B. Mohr (Paul 
Siebeck), 1955. Pp. 43. 

Students of comparative law will 
welcome this reproduction of Jescheck’s 
inaugural lecture on assuming the pro- 
fessorship in international and foreign 
criminal law at Freiburg University, 
after an outstanding career in the judicial 
and administrative service of the young 
Federal Republic. His volume on the 
responsibility of state agencies under 


international criminal law is a standard 
work in the field.) 

In this lecture, the principal thesis is 
that comparative law, including crim- 
inal law, as well as other branches of law, 
must not be cornered into a small field of 
specialization for specialists, a variation 
of Schopenhauer’s Professorenphiloso- 
phie der Philosophieprofessoren, but 
should rather be a methodological and 
purposeful means to widen the minds of 
students as well as to improve legal 
institutions. Jescheck distinguishes four 
types of comparative research: (1) the 
personal or national; (2) explanatory 
study of foreign law; (3) its systematic 
description and comparison, which may 
be the most important; and finally, (4) 
evaluation which may lead to scholarly 
results and progressive improvements. 

ROBERT RIE 


Husmann, H. Das Recht des schépfe- 
rischen Geistes. Berlin: Walter de 
Gruyter & Co., 1954. Pp. viii, 189. 
Although this book was printed before 

the German Federal Ministry of Justice 

published the draft of a new Copyright 

Statute, it is of great value. It is neither 

a textbook on the law in force, nor a 

mere review of the previous drafts, but 

as the subheading promises, a philosoph- 
ical-legal analysis of the reform of the 
law of intellectual property. To Hub- 
mann, intellectual or literary property 
is based on the law of nature and, as it is 
concerned with original creations, ranks 
above other kinds of property. Historical 
prejudices (e.g., the privilege doctrine) 
have to be overcome, and the constitu- 
tional rule of equal protection requires 
extensions of the copyright law, which 
at present is only fragmentary and should 
focus on the creative mind. Protection of 
the results of creative work, including the 
moral right, should be the central concern 
of the law, which should also provide for 
promotion of cultural creation, as well 
as the protection of the existence and 


1 Die Verantwortlichkeit der Staatsorgane 
nach Vélkerstrafrecht, 1952. 
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livelihood of the originators. Hubmann 
proposes to accomplish this—by means of 
a charge for the use of non-copyrighted 
works (domaine public payant). He is 
correct in stating that the times of the 
patronage of arts are gone and that only 
in the field of culture is there competition 
with the dead. The reader will find new 
ideas and arguments concerning the 
nature of a created work, the temporal 
limitation of copyrights, the participa- 
tion in the increased value of literary 
and artistic works, (droit de suite), the 
distinction between the creation of 
cultural works and cultural renditions 
(area of the so-called droits voisins) and 
other current issues. Further, it must be 
noted that Hubmann favors the notion 
of scientific property which grants a 
claim to royalties against the commercial 
users of the theoretical discoveries of a 
researcher. F. W. ALBRECHT 


FRIEDLAENDER, H. E. Konzernrecht. 
2. neubearbeitete Auflage. Berlin: Ver- 
lag Franz Vahlen GmbH, 1954. Pp. 
xxiii, 216. 

Written mainly for practitioners, 
this book furnishes a comprehensive 
survey of the German law of business 
concerns, i.e., enterprises combined, 
short of fusion, under unified financial 
control, but not including the law of 
cartels. In addition to defining and in- 
vestigating the possible organizations 
and their economic functions, the author 
surveys the different legal forms avail- 
able. Elaborate consideration is given 
to the problems connected with the 
Business Association Act (A ktien-gesetz) 
—The balance, voting trusts, transfor- 
mations, mergers, and consolidations. 
Mr. Friedlaender also examines the 
questions of decartelization and preserv- 
ing free competition, the basic problems 
of tax law and conflict of laws in relation 
to concerns. Copious references to liter- 
ature and court decisions, as well as 
many quotations from opinions and 
remarks on foreign law—especially 
American law—complete the picture and 
increase the usefulness of this book. 

F. W. ALBRECHT 


BoeumeR, G. Einfiihrung in das biirgey. 
liche Recht. Tiibingen: J. C. B. Mohr 
(Paul Siebeck), 1954. Pp. xvi, 290. 
This introduction to the Law of the 

German Civil Code (BGB) is neither g 

short treatise nor a summary outline but 

rather an analysis of the underlying 
system of the Code and the general 
significance of the legal institutions 
regulated thereby. The author surveys 
the position of private law within the 
whole structure of the law, distinguishing 
private and public law; the history of 
this codification, more a product of the 
teachings of the pandectists of the 19th 
century than a child of the 20th; the 
scheme of the Code—the five-book sys- 
tem and the techniques and language 
used; the present uncertain situation as 
regards “Regulation of the affairs of 
family life;” and “Regulation of the 
affairs of economic life,” including the 
relation between obligations and prop- 
erty, the disputable abstract nature of 
conveyances, the different functions of 
possession, and the doctrines of legally 
relevant acts. Throughout, the author 
presents his own critical opinions, never, 
however, without fairly stating the issues 
and their social, political, and economic 
background. The work is valuable not 
only for beginners but also for exper- 
ienced lawyers, who will find many new 
aspects and problems of interest. 

F. W. ALBRECHT 


Unification of Law. A general survey of 
work for the unification of private law 
(Drafts and Conventions) 1947-1952. 
Volume 3. International Institute for 
the Unification of Private Law. Rome: 
Editions “Unidroit,” 1954. Pp. 783. 
This is the third volume in a series 

reporting on the work of the Institute. 

After dealing with the present organiza- 

tion of the Institute, its work during the 

period 1947-1952 is reviewed (by Mario 

Matteucci), followed by a report on the 

uniform law of agency in international 

relations (by E. M. Meijers and Adolfo 

Rava) and an article on the international 

enforcement of maintenance obligations 

(by Paolo Contini). Several drafts of 
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uniform laws are reprinted and a survey 
is made of what has been accomplished 
in the field of unification, including 
reports on international conventions 
dealing with this problem. The volume 
contains some 60 pages of subject bibli- 
ography. 
Most of the material (in French 
original) is translated into English. 
JOSEPH DACH 


Practice and Procedure under the Im- 
migration and Nationality Act. Sellin, 
H., ed. New York: New York Uni- 
versity Press, 1954. Pp. xii, 145. 

This volume reports the lectures and 
discussions at a June, 1953 conference 
held under the auspices of the Division 
of General Education and the School 
of Law of New York University, and 
the New York District of the Immigra- 
tion and Naturalization Service, re- 
lating to immigration practice under 
the McCarran-Walters Act. Differing 
aspects of the statute to which con- 
sideration is given include Visa and 
Petition, Exclusion and Admission, 
Deportation, Discretionary Relief from 
Deportation and Adjustment of Status, 
Judicial Review, and Naturalization 
and Nationality. 

A total of 154,657 immigrants under 
quota was authorized by the law when 
it was passed over Presidential veto 
in 1952. Its many features must be 
viewed in the context of immigration 
and naturalization developments over 
the years, and this book gives some of 
such insight. Some of the inequities, 
as well as improvements, will be dis- 
cerned in this survey. Post-conference 
panel discussions are included, as are 
the provisions of the War Veteran 
Benefits Act (for the expeditious 
naturalization of persons who served 
in the armed forces of the United States 
following the outbreak of the Korean 
War), and the Refugee Relief Act of 
1953 (for the issuance of immigrant 
visas to refugees from natural calami- 
ties and political persecution). If only 


because the book reflects the thinking 
of some of the officials actually con- 
cerned with the administration of the 
law, it merits a place in any library on 
immigration and naturalization law 
and procedure. 

HILLIARD A. GARDINER 


Fercuson, J. H.—McHenry, D. E. 


Elements of American Government. 
New York: McGraw-Hill Book Com- 
pany, 1954. Pp. x, 649. 

This text is held forth as presenting 
a comparatively brief and elementary 
review of national, state, and local 
governments. For scholastic purposes, 
it will probably be most useful in 
courses where the entire range of 
American government must be re- 
viewed in one semester. It is eminently 
suited to teaching needs because of its 
broad coverage and the correlated 
strip films which the publisher makes 
available for presentation. The unit 
titles of the volume perhaps best re- 
flect the nature of the subject matter 
considered: The American Political 
Heritage, Governments are for People, 
The Political Process, Instruments of 
National Government, External Af- 
fairs, Internal Affairs, and State and 
Local Governments. There are twenty- 
six chapters in the book, and despite 
the allegedly brief nature of the sur- 
vey, it gives an unquestionably com- 
prehensive view. 

There are many tables in the text 
that reflect commendable concern by 
the authors for analysis and proper 
pedagogy. The numerous charts, por- 
traying graphically the structure of 
government, also attest to this praise- 
worthy trait. At the end of each chap- 
ter, a selected, authoritative list of 
references is set forth. The book is well 
organized, well written, and, from its 
format and approach, purposeful. Its 
utility is such as would no doubt 
destine it for many more editions. 

HILLIARD A. GARDINER 
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Special Editor: Kurt H. NADELMANN 
American Foreign Law Association 


REPORTS 


AMERICAN BRANCH, INTERNATIONAL LAW 
ASSOCIATION—The American Branch 
of the International Law Association 
held its annual meeting in New York 
City on May 13 and 14, 1955. The pro- 
gram included a discussion of ‘‘Differ- 
ences between Interstate and Interna- 
tional Conflict of Laws’ by a panel 
(Robert A. Leflar, Kurt H. Nadelmann, 
Willis L. M. Reese) under the chairman- 
ship of Elliott E. Cheatham, vice-presi- 
dent of the Branch. The dinner presided 
over by Clyde Eagleton, Branch presi- 
dent, was addressed by Herman Phleger, 
Legal Adviser, Department of State, 
who spoke on “Recent Developments 
Affecting the Regime of the High Seas.” 
At the business session committee re- 
ports were received and questions for 
the 1956 conference of the Association 
considered. The officers, Clyde Eagleton, 
president, Elliott E. Cheatham and 
Pieter J. Kooiman, vice-presidents, 
Cecil J. Olmstead, honorary secretary 
and treasurer, were re-elected for another 
term. 


AMERICAN ASSOCIATION FOR THE COM- 
PARATIVE STuDy OF Law, INc.—Alexis 
C. Coudert of New York, Secretary for 
the past four years, was elected Presi- 
dent of the American Association for the 
Comparative Study of Law, Inc., at the 
annual meeting held on May 26, 1955. 
Mr. Coudert succeeds Phanor J. Eder, 
first President of the Association, who 
was elevated to the new office of Honor- 
ary President. Hessel E. Yntema, of the 
University of Michigan, was re-elected 
Vice President, and David F. Cavers, 
of Harvard University, was re-elected 
Treasurer. Miguel A. de Capriles, of New 
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York University, was named Secretary, 
The Board unanimously adopted a reso- 
lution expressing regret at Mr. Eder’s 
decision to retire as President, and grati- 
tude for his invaluable services in the 
organization of the Association and in 
its management since its incorporation 
in 1951. 

Sixteen directors were elected. Mr, 
Coudert, who recently resigned as Acting 
Director of the Parker School of Foreign 
and Comparative Law, was succeeded 
by Willis L. M. Reese as Columbia Uni- 
versity’s representative but remained on 
the Board as a member of the American 
Foreign Law Association. With the elec- 
tion of St. John’s University as a sponsor 
member, Edward D. Re was added to 
the Board. The remaining directors, who 
were re-elected, include the officers and 
Albert A. Ehrenzweig of the University 
of California, Max Rheinstein of the 
University of Chicago, Rudolf B. Schle- 
singer of Cornell University, Heinrich 
Kronstein of Georgetown University, 
Jerome Hall of Indiana University, 
Joseph Dainow of Louisiana State Uni- 
versity, Russell A. Rascoe of the Uni- 
versity of Miami, Arthur L. Harding of 
Southern Methodist University, Car! 
B. Spaeth of Stanford University, and 
Myres S. McDougal of Yale University. 


EIGHTH ANNUAL SUMMER INSTITUTE OF 
THE UNIVERSITY OF MICHIGAN LAW 
ScHoot—The Eighth Annual Summer 
Institute of the University of Michigan 
Law School, held at Ann Arbor, June 23 
to 28, 1955, was devoted to International 
Law and the United Nations. The pro- 
gram included consideration of the con- 
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tribution to International Law of Pri- 
vate Law and the law of International 
Trade. The proceedings of the Institute, 


chaired by Professor William W. Bishop, 
Jr., will be published in the “Michigan 
Legal Publications.” 


ANNOUNCEMENTS 


NINTH CONFERENCE OF THE INTER- 
AMERICAN Bar AssociaTION—The Ninth 
Conference of the Inter-American Bar 
Association will be held in Dallas, Texas, 
April 14 to 21, 1956, at the Southwestern 
Legal Center, on the campus of the 
Southern Methodist University. The 
State Bar of Texas, the Southwestern 
Legal Foundation, and the Dallas Bar 
Association will be host organizations. 
The Conference will be presided over by 
Robert G. Storey, president of the Inter- 
American Bar Association. A comprehen- 


sive program has been prepared by the 
Executive Committee, Eduardo Salazar, 
chairman, for discussion in the commit- 
tees of the Association. The program 
may be obtained from Wiamill Roy 
Vallance, secretary general, Inter-Amer- 
ican Bar Association, Room 210, Port- 
land Building, 1129 Vermont Avenue, 
N.W., Washington 5, D.C. Hotel reser- 
vations should be made through the 
Reservation Committee, Franklin E. 
Spafford, Kirby Building, Dallas, Texas, 
chairman. 








